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Ottawa,  October  7th,  1909. 

BEFORE  A  SUBCOMMITTEE  OF 
THE   PRIVY  COUNCIL. 

Present  : 

THE  RIGHT  HONORABLE  SIR  WILFRID  LAURIER, 
THE  HONORABLE  WILLIAM  PUGSLEY. 

Mr.  B.  L.  Nezvconibe  appears  at  the  request  of  the  Minister 
of  Justice. 

F.  H.  Chrysler,  K.C.,  and  IV.  M.  German,  K.C.,  appear  in  the 
interests  of  the  petitioner. 

Mr.  Chrysler:  I  have  been  requested  to  present  to  this  Com- 
mittee of  the  Council  the  petition  of  Mr.  John  A.  Murray,  of  the 
City  of  Toronto,  who  asks  that  the  Government  shall  exercise 
certain  of  its  powers.  At  the  moment,  I  will  only  give  the  sub- 
stance of  his  petition.  The  allegations  in  the  petition  I  will 
reserve  until  I  have  made  some  explanation  of  the  facts,  but  he 
asks  that  His  Excellency  may  be  pleased  to  disallow  an  Act  which 
is  referred  to  here,  and  which  is  chapter  19  of  the  Statutes  of 
Ontario,  passed  in  the  Session  of  1909.  The  reasons  summed  up 
in  the  last  paragraph  of  the  petition  are  that  the  legislation  is 
ultra  vires  of  the  Ontario  Legislature ;  that  in  assuming  to  close 
the  courts  to  litigants,  and  assuming  to  validate  contracts  which 
have  been  declared  illegal,  the  legislation  is  contrary  to  the  prin- 
ciples which  should  govern  British  legislation,  and  ought  to  be 
disallowed. 

The  Act  passed  is  the  last  of  a  series  of  Acts  which  deal  with 
the  powers  of  a  body  called  the  Hydro  Electric  Power  Commis- 
sion, and  there  are  four  Acts  in  all,  passed  in  four  years,  1906, 
1907,  1908  and  1909.  It  is  necessary  to  refer  at  some  length  to 
this  legislation,  in  order  to  understand  the  provisions  of  the  Act,, 
the  only  Act  which  we  attack  here,  that  is,  this  Statute  of  1909. 


Thk  Legislation  on  thp;  Subject. 

In  1906  the  first  Act,  chapter  15,  created  a  Commission  which 
was  to  be  a  corporate  body  to  consist  of  three  persons,  two  of 
whom  might  be  members  of  the  Executive  Council  of  Ontario, 
and  one  must  be ;  that  is,  of  the  three,  either  one  or  two  should 
be  members  of  the  Executive  Council ;  in  fact  the  Commission,  I 
think,  has  been  uniformly  composed  of  two  members  of  the 
Executive  Council,  the  present  members  being  the  Hon.  Adam 
Beck  and  the  Hon.  J.  S.  Hendrie,  and  the  third  gentleman  is  Mr. 
McNaught.  The  first  Act  is  only  important  as  illustrating  the 
change  in  the  powers  of  the  Commission  which  was  made  by  the 
legislation  of  1907.  The  Act  of  1906  was  repealed  in  1907,  and 
very  much  the  same  measure  re-enacted,  with  a  very  important 
fundamental  difference  in  the  scope  of  the  powers  of  the  Com- 
mission. 

The  first  Statute  contemplated  that  the  Commission  should 
acquire  power  by  lease  or  otherwise,  from  power  companies,  and 
should  build  transmission  lines  in  the  Province,  distributing 
electricity  for  use  by  municipalities,  for  their  own  use,  or,  if 
desired  by  them,  for  sale  to  persons  desiring  to  purchase  it  from 
the  municipalities.  But  it  involved  this  difference  in  the  position 
of  the  parties  concerned :  that  the  municipalities  who  should  take 
from  the  Power  Commission  would  be  furnished  power  at  a  cer- 
tain definite  cost,  the  Commission  paying  a  lesser  sum  for  the 
generation  of  the  power,  and  putting  a  price  upon  it  which  should, 
at  all  events,  fully  recoup  them  for  the  cost  of  their  transmission 
lines  and  the  cost  of  operation,  and  leave  them  as  independent 
vendors  of  power  to  the  municipalities.  The  manner  in  which  the 
price  was  fixed  was  not  exactly  the  naming  of  one  sum,  but  a 
sum  was  to  be  named — and  this  appears  clear  from  section  15  of 
the  Act,  of  1906 — a  sum  was  named  as  the  price  per  horsepower 
payable  by  any  municipal  corporation,  under  the  terms  of  contract, 
delivered  at  the  municipality,  and,  in  addition  to  that,  two  other 
elements  of  price  were  to  be  added,  namely,  interest  at  the  rate  of 
four  per  cent,  upon  the  moneys  expended  by  the  Commission  on 
capital  account,  and  an  annual  sum  sufficient  to  form  in  thirty 
years  a  sinking  fund  for  the  retirement  of  the  securities  issued  by 
the   Province  of  Ontario   for  the   payment   of   the   cost   of   the 


works.  And,  thirdly — and  that  is  common  to  both  schemes — the 
cost  of  operating,  maintaining,  repairing,  renewing  and  insuring 
the  said  works,  plant,  machinery  and  appliances. 

Then,  as  this  was  to  be  entered  into,  not  with  one  municipality, 
but  with  an  unlimited  number  of  municipalities,  so  far  as  the 
legislation  provided,  it  was  to  be  an  option  extended  to  all  muni- 
cipalities within  reach  of  the  transmission  lines  which  were  con- 
templated conveying  power  from  the  waterpowers  on  the  Niagara 
River,  and  also  the  scope  of  the  Act  is  wide  enough  and  its  inten- 
tion is  that  if  waterpowers  in  other  parts  of  the  Province  should 
be  found  suitable  for  the  purpose,  that  transmission  lines  might 
be  constructed  by  the  Hydro  Electric  Power  Commission,  and 
the  same  conditions  extended  to  other  municipalities  anywhere  in 
the  Province.  It  involved,  of  course,  the  dealing  with  a  large 
number  of  municipalities  who  would  only  enter  voluntarily  into 
such  a  scheme.  On  the  face  of  it,  it  could  not  be  known  until  the 
municipalities  had  been  consulted  and  had  determined  their  wishes 
in  the  matter,  whether  the  number  would  be  ten,  twenty,  or  one 
hundred  or  five  hundred  municipalities.  The  scope  of  it  was 
entirely  dependent  upon  the  favor  with  which  the  scheme  would 
be  received  by  the  municipalities. 

Provision  as  to  Payment. 

Then  the  payment  that  I  have  indicated  was  to  be  made,  not 
by  one,  but  by  all  the  municipalities  entering  into  it,  and,  as 
between  themselves,  the  payment  of  the  elements  of  cost  to  the 
Hydro  Electric  Power  Commission  was  provided  for  in  this  way, 
by  section  16: — 

"The  Accountant  of  the  Commission  shall  annually  adjust 
and  apportion  the  amounts  payable  by  municipal  corporations 
to  the  Commission  under  the  next  preceding  section." 

That  is,  the  whole  apportionment  of  cost  between  one  or  a 
hundred  municipalities  rested  nominally  with  the  Accountant  of 
the  Commission. 

In  the  next  Act  that  was  changed  to  the  Commission  itself. 

Now,  so  that  the  Committee  may  follow  the  sequence  of  events, 
that  was  assented  to  on  the  14th  May,  1906,  and  the  matter 
became  one  of  considerable  public  importance,  and  a  large  num- 
ber of  municipalities  were  invited  or  solicited  to  take  an  interest 
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in  the  Hydro  Electric  Commission's  scheme,  and  a  large  number 
of  municipalities  were,  by  the  councils  of  the  municipalities, 
asked  to  vote  upon  the  question,  the  broad  question — not  the 
question  whether,  upon  certain  definite  terms  they  would  take 
water  from  the  Hydro  Electric  CommissiouT^but  a  sort  of 
general  question,  and  I  will  refer  to  the  terms  of  it,  because  it  is 
shown  in  one  of  the  cases.  It  was,  in  substance,  "Does  the  muni- 
cipality desire  to  obtain  from  the  Hydro  Electric  Power  Commis- 
sion power  at  a  cost  not  exceeding  a  figure  mentioned?"  (which 
was  different  in  the  different  municipalities).  That  question  was 
voted  upon  extensively  in  the  municipalities,  I  understand,  in  the 
general  municipal  elections  of  1907.  I  have  taken  that  for 
granted,  and  I  think  that  is  right.  j 

The  Committee  are  aware  that  in  the  Province  of  Ontario  the 
municipal  elections  take  place  in  the  first  week  in  January.  It  is 
not  necessary  that  these  questions  submitted  to  the  ratepayers 
should  be  voted  upon  at  that  time,  but  it  is  a  convenient  practice, 
because  they  are  voting  anyway,  and  they  are  then  asked  such 
questions,  and  this  question  was  asked  in  at  least  16  municipalities, 
large  and  important  cities,  some  of  them,  whether  they  desired 
to  acquire  power  under  the  scheme  of  the  Hydro  Electric  Power 
Commission,  at  a  cost  not  exceeding,  in  the  case  of  Toronto, 
$18.10  per  horsepower.  That  question  was  the  broad  one  placed 
before  the  electors:  $18.10,  be  it  observed,  being  the  price 
delivered  at  the  confines  of  the  municipality  of  Toronto,  and  so 
with  the  other  municipalities.  The  electors  voted,  not  for  a 
by-law  approving  the  terms  of  the  contract,  but  voted  an  answer 
to  that  broad  question  in  16  municipalities,  and  then,  after  that 
vote  which  took  place  in  1907,  the  legislation  of  1907  was  enacted, 
which  is  chapter  10  of  the  Ontario  Statutes  of  1907. 

A  Change  oi'  Poucy. 

That  Act  repealed,  as  I  have  said,  the  Act  of  1,906,  and  pro-^ 
pounded  in  terms  which  do  not  vary  very  much  from  the  terms  of 
the  Statute  of  1906,  but,  when  closely  examined  and  considered, 
propounded  what  was  substantially  a  new  scheme,  completely 
varying  the  terms  of  the  scheme  which  had  been  put  before  the 
electors  in  these  different  municipalities  in  the  January  elections 


of  that  year.  The  difference  was  this ;  for  some  reason — I  do  not 
know  whether  the  reasons  of  policy  which  dictated  the  change 
have  been  indicated — the  Government  and  the  Hydro  Electric 
Power  Commission  came  to  the  conclusion  that  the  arrangement 
they  were  proposing  was  not  a  desirable  one.  The  Hydro  Electric 
Power  Commission  was,  in  the  first  scheme,^  a  vendor  of  power. 
It  might  contract  losses,  it  might  contract  large  liabilities,  and  the 
municipalities,  of  course,  were  only  liable  to  the  amount  for  which 
they  had  pledged  themselves,  and  could  not  be  liable  for  any  more, 
and  the  ultimate  loss  in  that  case,  if  there  was  loss,  would  fall 
upon  the  Commission,  and  its  debts  would  have  to  be  assumed  by 
the  Province  of  Ontario. 

They,  therefore,  in  the  Act  of  1907,  took  a  new  position. 
They  said :  "We  are  not  going  to  be  vendors  of  power,  we  are 
going  to  be  a  simple  agency  for  the  municipalities.  We  will  make 
a  contract  with  power  producers  at  Niagara  Falls,  or  elsewhere, 
we  will  contract  with  them  to  deliver  to  us  power  at  the  boundary 
line  of  the  power  company's  premises.  We  will  erect  such  transmis- 
sion line  or  lines,  as  may  be  necessary,  and  we  will  enter  into  con- 
tracts with  the  municipalities  to  deliver  to  them  power  based  upon 
the  price  which  shall  be  the  price  of  power  delivered  at  the  gener- 
ating company's  premises,  plus,  as  before,  the  proportion  of  the 
sinking  fund,  and  plus  the  amount  required  to  meet  the  loss  in 
distribution."  This  is  clear  by  the  provisions  of  section  12  of  the 
Act  of  1907  :— 

"Any  municipal  corporation  may  apply  to  the  Commission 
for  the  transmission  and  supply  to  the  corporation  of  electrical 
power  or  energy  for  the  use  of  the  corporation  and  the 
inhabitants  of  the  Municipality  for  lighting,  heating  and  power 
purposes,  or  for  any  or  either  of  such  purposes,  or  for  any  of 
the  purposes  mentioned  in  section  74,  and  the  Commission  shall 
thereupon  furnish  to  the  corporation  a  statement  of  the  maxi- 
mum price  per  horsepower  at  which  the  electrical  power  or 
energy  will  be  supplied  at  the  point  of  development  or  of  its 
delivery  to  the  Commission  and  an  estimate  of  the  cost  of  con- 
structing or  providing  a  transmission  line  by  means  of  which 
the  amount  of  electrical  power  or  energy  required  by  the  cor- 
poration is  to  be  supplied  and  of  maintaining  the  same,  and  may 
furnish  to  the  corporation  plans  and  specifications  of  the 
works,  plant,  machinery  and  appliances  necessary  for  the  dis- 
tribution of  such  power  or  energy  by  the  corporation,  and  an 
estimate  of  the  cost  thereof,  and  such  other  information  as  the 
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Commission  may  deem  advisable.  The  Council  may  thereupon 
enter  into  a  provisional  contract  with  the  Commission  for  the 
supply  of  electrical  power  or  energy  for  the  purposes  men- 
tioned in  this  Act." 

Then  that  this  new  element  of  cost  was  shifted  from  the  Com-^ 
mission  is  clear  from  section  18,  which  replaces  section  15  of  the 
previous  Act: — 

"In  addition  to  the  price  per  horsepower  payable  by  any 
municipal  corporation  under  the  terms  of  a  contract  entered 
into  with  the  Commission,  which  shall  be  the  cost  of  the  power 
to  the  Commission  at  the  point  of  development,  or  of  its  de- 
livery to  the  Commission,  the  corporation  shall  annually  pay  to 
the  Commission  its  proportion  as  adjusted  by  the  Commission 
of  the  following  charges : — 

"(a)  Interest  at  the  rate  of  four  per  cent,  upon  the  moneys 
expended  by  the  Commission  on  capital  account  in  the  con- 
struction or  purchase  of  the  works. 

"(b)  An  annual  sum  sufficient  to  form  in  thirty  years  a  sink- 
ing fund  for  the  retirement  of  the  securities  issued  by  the  Pro- 
vince under  this  Act  for  the  payment  of  the  costs  of  the  work. 

"(c)  Line  loss  and  the  cost  of  operating,  maintaining,  re- 
pairing, renewing  and  insuring  the  works." 

Then  the  last  sub-section  introduces  a  new  element,  necessarily 
consequent  upon  the  change  in  the  charge  being  based  upon  cost  at 
point  of  delivery  to  the  Commission,  instead  of  at  the  line  of  the 
municipality. 

This  part  of  the  cost  of  operation  by  the  Hydro  Electric  Com- 
mission, the  line  loss  in  transmission  and  "the  cost  of  operating, 
maintaining,  repairing,  renewing  and  insuring  the  works,"  is  to  be 
paid  proportionately  by  the  municipalities  which  shall  enter  into 
the  scheme,  instead  of,  as  before,  being  covered  in  the  difference 
in  the  cost  imposed  upon  them  and  the  cost  which  the  Commission 
paid  for  its  power. 

The  difference,  as  the  Committee  will  see,  was  fundamental. 
I  am  not  questioning  the  wisdom  of  the  second  plan  at  all ;  but  it 
is  sufficient  for  present  purposes  to  say  that  it  was  fundamental, 
that  the  Hydro  Electric  Power  Commission,  instead  of  being  a 
vendor  of  power,  acting  upon  its  own  responsibility,  and  with  its 
responsibilities  and  liability  for  error,  became  a  mere  agency  of 
the  municipalities  employed  by  them  to  carry  out  a  joint  transmis- 
sion power  scheme,  at  their  cost,  without  their  supervision,  and 
without  their  consent,  except  as  expressed  in  that  vote  which  was 
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taken  in  January,  1907,  before  this  Act  was  passed,  without  con- 
senting in  the  least  to  this  plan — they  had  consented  to  the  other — 
they  are  asked  to  enter  into  contracts  based  upon  this  entire 
change  in  the  method  of  carrying  it  out. 

Litigation  on  the;  By-laws. 

Well,  even  so  far,  the  legislation  might  perhaps  be  said  not  to 
be  subject  in  any  way  to  the  revision  of  this  Government,  if  the 
history  of  the  matter  had  stopped  there.  The  first  thing  that 
happened  was  litigation  with  the  town  of  Gait.  That  town  was 
in  this  position :  They  had  voted  ^t  the  municipal  election,  like 
other  municipalities,  saying,  ''Yes,  we  will  take  power  from  the 
Hydro  Electric  Power  Commission  at  a  fixed  price,  plus  the 
interest  and  cost  of  construction" ;  and  later  on  a  contract  was 
prepared  by  the  officers  of  the  Commission  and  submitted  for 
signature  to  the  officers  of  the  different  municipalities,  and  the 
Mayor  of  the  town  of  Gait  said,  "No,  I  will  not  sign  that  contract. 
That  is  a  complete  variation  of  the  terms  of  the  contract.  I  have 
no  authority  to  sign  it.  The  people  have  never  authorized  such 
a  contract  as  that ;  it  is  entirely  different."  Then  an  action  was 
brought,  litigation  took  place  with  regard  to  it.  This  action  is 
called  "Re  By-lazv  904  of  the  Town  of  Gait,  Scott  v.  Patterson/' 
and  the  proceeding  was  a  motion  by  a  ratepayer  of  the  town  of 
Gait,  on  behalf  of  himself  and  all  other  ratepayers  of  that  town, 
for  an  order  in  the  nature  of  a  mandamus,  compelling  the  Mayor 
of  the  town  to  execute  the  contract.  (Ontario  Law  Reports,  vol. 
17,  page  270.) 

Hon.  Mr.  PugslEy:  Was  Patterson  the  Mayor  of  the  town? 

Mr.  Chrysler:  Yes,  he  was  Mayor.  The  case  came  before 
Mr.  Justice  Anglin,  and  was  heard  in  Chambers  on  the  3rd  of 
September,  1908,  and  Mr.  Justice  Anglin  has  given  a  long  judg- 
ment referring  to  the  history  of  the  matter,  and  I  think  his  state- 
ment of  it  is  just  as  I  have  put  it.  At  page  279  he  sums  up  the 
matter.  I  should  have  said  that  the  Act  of  1908  had  in  the  mean- 
time been  passed.  I  will  explain  it  in  a  moment.  It  is  referred  to 
in  this  portion  of  the  judgment : — 

"Reading  the  three  Statutes  together  (that  is  the  Statutes  of 
1906,  1907  and  1908),  and  having  regard  to  the  reiteration  in 
the  form  of  contract  approved  of  in  the  last  Statute  of  the  view 


of  the  Legislature,  that  the  assent  of  the  electorate  should  be  a 
condition  precedent  to  the  right  of  the  corporation  to  enter 
into  contracts  with  the  Hydro  Electric  Power  Commission  for 
the  delivery  of  electric  power,  I  think  it  would  be  subversive  of 
the  clear  intention  of  the  Legislature  to  hold  that  by  the  provi- 
sions of  chapter  22  of  8th  Edward  VII.  (O.),  the  assent  of  the 
electorate  to  any  contract  for  the  supply  of  electric  energy  by 
the  Hydro  Electric  Power  Commission  to  the  municipalities 
and  their  inhabitants  was  dispensed  with.  The  language  of 
section  4  of  8th  Edward  VII.  ch.  22  (O.)  is  given  full  effect 
by  holding  that  it  declares  an  instrument  in  the  form  in 
schedule  B,  approved  of  by  the  ratepayers  to  be  a  contract 
which  the  corporation  may  enter  into,  and  that  when  so  entered 
into  such  contract  shall  be  deemed  unexceptionable  in  all  re- 
spects. But  to  first  require  the  assent  of  the  electorate,  and 
that  consent  having  been  procured  to  a  proposition  in  well- 
defined  terms  by  subsequent  legislation  to  authorize  the  Muni- 
cipal Council  to  enter  into  a  contract  in  terms  clearly  and  essen- 
tially different,  yet  containing  a  recital  which  can  only  be  read 
as  meaning  that  such  contract  had  the  assent  and  approval  of 
the  electorate,  would  be  such  an  extraordinary  proceeding  that 
nothing  short  of  explicit  language  would  justify  any  court  in 
attributing  to  the  Legislature  such  an  intention." 

And  further  down,  on  the  same  page,  280 : — 

"I  think  the  by-law  of  the  town  of  Gait,  number  904,  could 
only  be  passed  in  breach  of  faith  with  the  electorate,  and  that 
the  contract  which  it  purported  to  require  the  Mayor  to  execute 
would  be  illegal  and  contrary  to  the  requirements  of  the 
Statutes  6  Edward  VII.  ch.  15 (O.),  and  7  Edward  VII.  ch. 
19 (O.).  The  Mayor  in  my  view  was  justified  in  refusing  to 
become  a  party  to  the  perpetration  of  these  illegal  acts." 

His  lordship  refers  there  to  something  I  have  omitted  to  state 
in  its  proper  place.  Before  that  matter  came  before  him  this 
validating  Act,  the  Act  of  1908,  had  been  passed,  and  it  provided 
in  its  first  section  that  the  by-laws  passed  by  the  municipal  cor- 
porations of  the  City  of  Toronto,  Hamilton,  London,  Brantford, 
Guelph,  Stratford,  St.  Thomas,  Woodstock,  and  the  towns  of 
Ingersoll,  Berlin,  Gait,  Toronto  Junction,  Hespeler,  St.  Mary's, 
Preston,  Paris  and  Waterloo,  and  the  villages  of  New  Hamburg 
and  Weston,  purporting  to  authorize  the  said  corporations,  or  the 
councils  thereof,  respectively,  to  enter  into  such  a  contract  with 
the  Hydro  Electric  Power  Commission  of  Ontario  for  a  supply 
of  electrical  power  to  be  transmitted  from  Niagara  Falls,  and  the 
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estimates  therein  set  forth,  if  any,  are  declared  to  be,  in  form  and 
in  substance,  a  sufficient  compHance  with  the  provisions  of  the  Act 
intituled  an  Act  to  provide  for  the  Transmission  of  Electrical 
Power  to  Municipalities,  and  the  said  by-laws  are  hereby  con- 
firmed and  declared  to  be  sufficient,  legal,  valid  and  binding  for 
the  purposes  thereof. 
Clause  2  reads : — 

"The  by-laws  passed  by  the  said  corporation  or  any  of  them 
for  the  issue  of  debentures  to  provide  for  the  construction  of  a 
plant  to  distribute  the  said  power  within  the  limits  of  the  said 
corporations,  and  all  debentures  to  be  issued  thereunder,  and 
all  assessments  to  be  made  and  rates  to  be  levied,  are  hereby 
confirmed  and  declared  to  be  valid. 

"(S)  The  contracts  set  out  as  schedules  A  hereto,  between 
the  said  Commission  and  the  Ontario  Power  Company  of 
Niagara  Falls  are  hereby  confirmed  and  declared  to  be  legal  and 
valid." 

That  Statute  was  passed  before  Judge  Anglin's  judgment  was 
given.  It  was  considered  by  him  and  taken  into  account  in  the 
judgment  which  he  rendered,  and  he  says  in  that  judgment  that, 
notwithstanding  the  provisions  of  this  Act  which  assumed  to 
validate  the  contracts  of  the  municipalities,  it  had  failed  to  do  so, 
for  the  reasons  which  he  gives  in  his  judgment.  The  substantial 
reason,  as  I  understand,  in  the  judgment  is  that  the  Statute 
assumes  to  validate  contracts  made  in  pursuance  of  the  Statute. 
He  says  they  were  not  made  in  pursuance  of  the  Statute.  The 
fundamental  thing  which,  according  to  Judge  Anglin's  reasons 
for  judgment  was  wrong,  was  that  the  Statute  required  the  con- 
sent of  the  electors  of  the  municipality.  That  consent  had  never 
been  given  to  anything  embodying  the  terms  of  the  contract 
which  they  afterwards  asked  the  municipalities  to  enter  into. 
Then  several  other  proceedings  were  taken ;  the  first  of  them  is 
Mr.  Beardmore's  action,  I  think.  There  were  two,  I  do  not 
know  that  the  order  matters,  but  two  proceedings- were  taken,  one 
in  London  and  one  in  Toronto.  (Beardmore  v.  City  of  Toronto, 
and  Smith  v.  City  of  London.) 

Mr.  NewcombE:  Are  they  reported? 

Mr.  Chrysler:  Yes,  I  will  give  you  the  references.  This 
report  I  am  looking  at  is  13  Ontario  Weekly  Reporter,  first  re- 
ported at  page  198,  then  at  page  207,  and  lastly  at  page  519,  all  in 


the  same  volume.  The  appHcation  in  those  cases  was  on  behalf  of 
the  defendants,  the  municipalities,  seeking  to  dismiss  these 
actions  as  being  frivolous  and  vexatious  and  as  showing  no  rea- 
sonable cause  of  action,  or  staying  the  actions  until  the  plaintiffs 
should  have  added  as  co-defendant  the  Hydro  Electric  Power 
Commission.  The  Hydro  Electric  Power  Commission  were  not 
added  as  parties  in  either  of  these  actions.  The  legislation  from 
the  first  had  contained  a  provision  that  no  action  should  be 
brought  against  the  Hydro  Electric  Power  Commission  without 
the  consent  of  the  Attorney-General ;  it  was  regarded  as  a  depart- 
ment of  the  Government,  and  that  any  proceeding  against  it 
should  be  first  preceded  by  a  fiat  of  the  Attorney-General.  They 
did  apply  for  a  fiat,  and  the  fiat  was  refused.  Judge  Anglin,  in 
this  report  of  the  case,  at  page  519,  dealing  with  both  actions  says  : 

"In  each  action  it  is  sought  to  have  declared  ultra  vires  a 
contract  made,  or  about  to  be  made,  by  the  Municipal  Corpora- 
tion with  the  Power  Commission,  on  the  grovmd  that  such 
contracts  can  be  validly  entered  into  by  municipalities  only  with 
the  assent  of  the  electors,  and  that  there  is  a  material  variation 
between  the  contract  attacked  and  the  proposition  submitted  to 
the  electorate  in  each  case  in  the  form  of  by-law  which  received 
their  approval,  and  for  consequential  relief.  In  the  action 
against  the  Corporation  of  the  City  of  Toronto  a  statement  of 
claim  has  been  delivered,  but  no  further  proceedings  have  yet 
been  taken.  In  this  statement  of  claim  the  constitutionality  of 
a  section  of  the  Act  respecting  the  Hydro  Electric  Power  Com- 
mission, which  provides  that  without  the  consent  of  the  Attor- 
ney-General no  action  shall  be  brought  against  the  Commission, 
or  any  member  thereof  for  anything  done  or  omitted  in  the 
exercise  of  his  office,  is  attacked.  In  the  action  against  the 
corporation  of  the  City  of  London  a  statement  of  defence  has 
been  delivered  and  the  reply  thereto,  and  in  the  reply  the  plain- 
tiff Smith  impugnes  the  validity  of  several  Statutes  passed  by 
the  Legislature  respecting  the  Hydro  Electric  Power  Commis- 
sion in  the  years  1906,  1907  and  1908.  It  does  not  seem  neces- 
sary, upon  the  present  motion,  to  consider  the  constitutional 
questions  raised  by  the  plaintiffs,  and  the  court  deems  it  inex- 
pedient to  express  any  view  upon  these  questions,  or  upon  the 
right  of  the  court  to  entertain  them. 

"While  the  motions  before  Mr.  Justice  Latchford  were 
pending,  the  plaintiffs  made  application  to  the  acting  Attorney- 
General  for  a  fiat  in  each  case  permitting  the  joinder  of  the 
Commission  as  defendant.     In  the  memorandum  of  Sir  James 
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Whitney,  refusing  the  plaintiffs'  applications,  the  following 
paragraph  is  found  : — 

"  'x\part  from  the  question  of  fraud,  the  plaintiffs'  conten- 
tion in  each  case  rests  upon  the  view  that  the  Municipal  Council 
had  not  the  power  under  the  Statute  to  finally  enter  into  con- 
tracts with  the  Hydro  Electric  Power  Commission  without  sub- 
mitting the  terms  of  them  to  the  ratepayers.  I  have  personal 
knowledge  that  this  was  not  the  intention  of  the  Legislature, 
and  I  cannot  divest  myself  of  that  knowledge.  It  may  be  that 
at  its  next  session,  which  cannot  now  be  delayed  long,  the 
Legislature  may  make  a  declaration  on  the  subject.' 

"In  view  of  this  statement,  the  court  suggested  to  the 
counsel  for  the  plaintiffs  that  inasmuch  as  the  Legislature  is 
called  for  16th  February  instant  (which  was  the  following 
Tuesday,  this  judgment  was  in  February,  1909),  it  might  be 
well  to  allow  these  appeals  to  stand  until  it  is  known  whether 
legislation  will  be  passed  such  as  indicated  by  the  acting  Attor- 
ney-General. It  was  pointed  out  that  by  such  legislation  the 
main  objections  of  the  plaintiffs  to  the  contracts  which  they 
attacked  might  be  entirely  overcome,  and  it  was  further  sug- 
gested that  out  of  courtesy  to  the  Legislature  it  might  appear 
appropriate  to  await  its  action.  Counsel,  however,  declined  to 
assent  to  this  course  being  taken,  and  insisted  that  the  plain- 
tiffs' actions  should  not  be  longer  stayed  by  the  pending 
motions,  unless,  in  the  view  of  the  court,  the  plaintiffs  are 
entitled  to  such  stay  as  a  matter  of  strict  right.  In  view  of 
this  attitude  of  counsel,  the  court  is  of  opinion  that  it  should 
not  defer  judgment  upon  the  plaintiffs'  appeals." 

Then  he  expresses  the  opinion,  which  I  need  not  trouble  the 
Committee  with,  that  the  cases  disclose  substantial  questions 
which  should  be  tried  by  a  court,  and  which  he  says  probably 
will  not  be  satisfactorily  settled  without  a  judgment  of  the 
Judicial  Committee  of  the  Privy  Council.  At  page  522  he 
concludes : — 

"Whatever  may  be  done  towards  validating  these  contracts 
by  legislation,  the  court  should  assume,  I  think,  that,  pending 
litigation  in  which  the  power  of  the  municipalities  to  make  the 
contracts  is  questioned,  the  Lieutenant-Governor  would  not, 
by  Orders  in  Council,  declare  them  binding  upon  the  Commis- 
sion, and  that  in  the  event  of  the  court  declaring  them  to  be 
ultra  vires  of  the  municipal  corporations,  such  Orders  in  Coun- 
cil would  not  thereafter  be  passed." 

I  want  to  turn  for  a  moment  to  the  memorandum  of  Sir  James 
Whitney's,  to  point  out  that  it  is  plain  from  its  language  that  the 
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allegations  that  were  made  in  these  cases  with  regard  to  the 
absence  of  the  consent  of  the  municipalities  were  completely- 
justified.  He  says  the  case  rests  upon  the  view  that  the  Municipal 
Council  had  not  the  power  under  the  Statute  to  finally  enter  into 
contracts  without  submitting  the  terms  of  them  to  the  ratepayers. 
He  says  it  never  was  necessary  to  obtain  the  consent  of  the  rate- 
payers, and  if  there  is  any  doubt  about  it,  we  will  make  it  plain, 
and  in  1909  he  passed  the  Statute  which  I  will  refer  to,  carrying 
out  the  expressed  opinion  in  the  memorandum  that  it  was  never 
intended  that  the  ratepayers  should  be  asked  to  consent  to  the 
large  expenditure.  It  was  intended  that  they  should  be  bound  by 
the  contract  of  the  Council  and  by  the  Acts  of  the  Legislature. 

Mr.  Newcombe;  :  You  do  not  deny  that  they  had  full  power  to 
do  that  ? 

Mr.  Chrysler  :  To  pass  the  Statute  ? 

Mr.  Newcombe;:  Yes,  authorizing  the  Municipal  Council  to 
make  a  contract  without  submitting  it  directly  to  the  electorate. 

Mr.  Chrysler:  Oh,  yes,  they  had  power  to  do  that,  in  the 
abstract  case,  as  you  put  it. 

The  Act  oe  1909. 

Then  the  Act  of  1909,  I  think,  is  the  next  step.  Chapter  19 
was  passed  on  the  29th  March.  It  will  be  observed  that  this 
judgment  was  delivered  on  the  13th  February,  so  that  this 
Statute  was  passed  within  a  very  few  weeks  after.  This  Statute 
is  criticized  on  behalf  of  the  petitioner  here,  first  from  the  point 
of  view  of  the  statements  in  the  recital,  which,  it  is  said,  are  not 
correct,  in  that  they  do  not  truthfully  set  out  the  facts.  At  all 
events,  with  regard  to  the  town  of  Gait,  the  Statute  recited, 
amongst  other  things,  that  under  certain  conditions,  and  subject 
to  certain  provisions  therein  set  forth,  "a  contract  may  be  entered 
into  and  executed  by  the  Hydro  Electric  Power  Commission  of 
Ontario  and  any  municipal  corporation  for  the  purposes  men- 
tioned in  the  said  recited  Acts ;  and  whereas  in  intended  pursuance 
of  the  said  recited  Acts  a  contract  in  the  form  set  out  in  schedule 
'A'  to  this  Act  has  been  executed  by  all  the  corporations  men- 
tioned therein,  except  the  corporations  of  Hamilton,  Brantford 
and  Gait;  there  were  sixteen  corporations,  and  thirteen  executed. 
And  whereas  the  Municipal  Council  of  the  Corporation  of  Gait 
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has  approved  of  and  has  authorized  the  execution  of  the  said  con- 
tract by  said  corporation." 

Of  course  these  matters  are  before  the  Privy  Council  by  com- 
munication. There  is  a  petition  from  the  ratepayers  of  the  town 
of  Gait  to  the  number  of  some  400,  I  believe,  and  the  fact  is 
alleged,  also,  in  some  of  the  petitions  that  the  Municipal  Council 
of  the  Corporation  of  Gait,  which  can  only  act  by  by-law,  never 
did  in  fact  pass  the  by-law  authorizing  the  execution  of  the  con- 
tract. A  resolution  was  passed,  which  is  mentioned  in  these  pro- 
ceedings, of  the  town  of  Gait  requesting  the  Mayor  to  sign.  He 
refused  to  sign  and  it  stood  there.  No  further  action  was  ever 
taken  by  the  Council,  and  has  not  yet  been  taken.  The  Council 
subsequently  declined  to  take  action,  and  a  resolution  was  intro- 
duced in  the  Council  stating  that  they  desired  this  legislation  to  be 
passed,  and  it  was  not  carried.  There  was  a  division  in  the  Coun- 
cil and  the  majority  were  against  taking  any  action,  allowing  their 
liability  to  stand  as  it  already  stood.     Then  the  Act  proceeds : — 

"And  whereas  as  appears  by  the  said  contract  it  was  con- 
templated that  the  corporations  of  Brant  ford  and  Hamilton 
would  also  execute  it,  but  they  have  not  yet  done  so,  and 
whereas  owing  to  unforeseen  causes  it  may  become  impossible 
to  supply  power  by  the  19th  day  of  December,  1909,  as  pro- 
vided in  the  said  contract :  and  whereas  doubts  have  been  raised 
as  to  the  validity  and  binding  character  of  the  said  contract,  and 
as  to  the  authority  of  the  councils  of  the  said  corporations  to 
authorize  and  direct  the  execution  of  the  said  contract  and 
to  bind  the  said  corporations  thereby ;  and  whereas  the  corpora- 
tions which  have  executed  the  said  contract  and  the  said  cor- 
poration of  Gait,  although  it  has  not  executed  the  said  contract, 
are  desirous  that  they  shall  have  the  benefits  of  the  provisions 
of  the  said  recited  Acts  and  of  the  said  contract  made  available 
to  them  without  delay,  and  that  their  enjoyment  of  such 
benefits  should  not  be  postponed  by  unnecessary  and  vexatious 
litigation ;  and  whereas  the  corporation  of  Stratford  and  the 
corporation  of  Hespeler  have  applied  to  vary  the  schedule  to 
the  said  contract  as  hereinafter  set  forth ;  and  whereas  the 
corporation  of  Tngersoll  has  applied  to  be  added  as  parties  to 
the  said  contract ;  and  whereas  it  is  expedient  to  remove  such 
doubts  and  to  validate  the  said  contract  as  varied  in  the  manner 
hereinafter  provided : 

"Therefore  His  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Legislative  Assembly  of  the  Province  of  Ontario, 
enacts  as  follows." 
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There  were  sixteen  municipal  partners  in  the  contract.  Of 
these  Hamilton  and  Brantford  are  struck  out.    Gait  is  inserted. 

Sir  Wilfrid  LauriFr  :  Struck  out  by  Statute  ? 

Mr.  Chrysler  :  Struck  out  by  the  Legislature.  The  Legisla- 
ture draws  its  pen  through  the  contract  and  strikes  out  Brantford 
and  Hamilton,  and  in  that  way  alters  the  position  of  the  other 
fourteen  signatories.  Other  changes  are  made  in  section  one,  and 
then  come  the  validating  sections,  the  only  one  I  will  refer  to  at 
present  being  the  one  making  this  contract,  as  amended  by  the 
Legislature,  binding  upon  the  municipalities  other  than  the  two 
which  are  struck  out : — 

"Notwithstanding  any  provision  of  any  by-law  of  the 
council  of  any  of  the  corporations  hereinafter  in  this  section 
mentioned  to  the  contrary,  the  said  contract  as  so  varied  shall 
be,  and  the  same  is  hereby  declared  to  be  valid  and  binding 
according  to  the  terms  thereof,  upon  the  following  corpora- 
tions"— 

Naming  fourteen  of  them.  I  have  not  mentioned  it  before, 
but  in  the  earlier  Acts  of  1906  and  1907  it  was  distinctly  provided 
that  the  liability  should  not  accrue  to  any  corporation,  they  should 
not  be  bound,  without  the  consent  of  the  ratepayers.  That  is  not 
so  clear,  perhaps,  from  the  reading  of  it,  but  the  provisions  of  the 
Consolidated  Municipal  Act  are  made  applicable,  and  it  is  part 
of  the  municipal  law  of  the  Province  of  Ontario,  and  has  been 
for  a  great  many  years,  and  was  part  of  it  when  the  British  North 
America  Act  was  passed  and  the  Provinces  were  given  control 
over  "municipal  institutions."  It  was  part  of  the  law  of  the  Pro- 
vince then  that  the  liabilities  of  a  municipality  which  extended 
beyond — I  am  speaking  generally — ^beyond  the  current  year  should 
be  ratified  by  a  vote  of  the  ratepayers,  that  no  debt  making  liable 
future  ratepayers  should  be  contracted  without  the  assent  of  the 
ratepayers  themselves,  the  theory  being  that  the  Council  was  an 
ephemeral  body,  and  that  each  Council  should,  as  far  as  possible, 
close  its  affairs,  should  collect  its  taxes  and  pay  its  debt  within 
the  year,  and  that  where  a  large  liability  for  a  public  work,  like 
the  waterworks,  was  to  be  incurred,  extending  over  20  or  30  years, 
the  question  should  be  submitted  to  the  ratepayers  and  receive 
their  assent.  The  liability  now  in  question,  the  Committee  will 
observe,  was  a  liability  of  a  very  unusual  kind,  very  extensive  in 
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its  scope,  and  extending  over  at  least  thirty  years,  and,  although 
it  is  somewhat  loosely  drawn,  apparently  contemplated  to  continue 
forever  in  periods  of  thirty  year  renewals ;  at  all  events,  certainly 
a  liability  for  thirty  years,  with  a  provision  in  one  of  the  Statutes 
that  the  municipality  should  not  be  permitted  to  take  power  from 
any  other  source  than  the  Hydro  Electric  Power  Commission, 
unless  the  Commission  was  unable  to  supply  it.  Then  this  Act 
being  passed — I  will  have  to  refer  more  fully  to  its  provisions 
in  a  moment — the  case  oi  Smith  v.  London,  which  Mr.  Justice 
Anglin  had  refused  to  stay,  came  on  for  trial  on  the  4th  May, 
1909,  before  Mr.  Justice  Riddell  at  London,  and  Mr.  Justice 
Riddell  says : — 

"The  question  in  this  action  is  clearly  raised,  has  the  Legis- 
lature of  Ontario  the  power  to  stay  the  jurisdiction  of  the 
courts  in  this  province,  and  say  to  them,  'You  shall  not  decide 
the  rights  of  litigants  now  pending?'  " 

He  deals  with  that  question,  and  reviews  the  facts  very  much 
as  I  have  done,  and  proceeds  to  consider  the  powers  of  Provincial 
Legislatures,  and  delivers  the  judgment  that  in  his  opinion,  at  all 
events,  the  Provincial  Legislatures  are  sovereign  within  their 
sphere.  At  page  1152  he  quotes  this  opinion  from  the  Florence 
Mining  Company  v.  Cobalt  Lake  Mining  Company: — 

"In  short,  the  Legislature,  within  its  jurisdiction,  can  do 
everything  that  is  not  naturally  impossible,  and  is  restrained 
by  no  rule,  human  or  divine." 

And  further  down  on  the  same  page  he  says : — 

"The  question  to  be  determined  is.  Does  the  right  (of 
course  when  I  speak  of  right,  I  mean  legal  right — power)  to 
say  to  the  court,  'You  shall  not  decide  this  case,'  exist  in  the 
Provincial  Legislature,  and  that  again  simply  involves  the  ques- 
tion. Does  the  asserted  right  come  within  any  of  the  classes 
mentioned  in  section  92  of  the  British  North  America  Act?'" 

The  section  which  he  is  dealing  with  particularly  in  that 
judgment  is  section  8  of  the  Act  of  1909 : — 

"Every  action  which  has  been  heretofore  brought  and  is 
now  pending,  wherein  the  validity  of  the  said  contract  or  any 
by-law  passed  or  purporting  to  have  been  passed  authorizing 
the  execution  thereof  by  any  of  the  corporations  hereinbefore 
mentioned  is  attacked  or  called  in  question,  or  calling  in  ques- 
tion the  jurisdiction,  power  or  authority  of  the  Commission  or 
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of  any  municipal  corporation  or  of  the  Councils  thereof,  or 
of  any  or  either  of  them  to  exercise  any  power,  or  to  do  any 
of  the  Acts  which  the  said  recited  Acts  authorize  to  be  exer- 
cised or  done  by  the  Commission  or  by  a  municipal  corpora- 
tion or  by  the  Council  thereof,  by  whomsoever  such  action  is 
brought  shall  be  and  the  same  is  hereby  forever  stayed." 

It  was  that  section  which  Mr.  Justice  Riddell  referred  to  as 
having  been  passed  before  the  matter  came  on  to  trial.  Before 
troubling  the  Committee  further  with  the  language  of  the  judg- 
ment, which  is  long,  I  may  say  he  concluded  that  the  legislation 
was  binding  upon  him,  and  that  as  a  judge  he  was  bound  to  stay 
proceedings.  He  did  not  dismiss  the  action.  He  did  not  stay  the 
proceedings  according  to  the  language  of  the  section,  which  says 
"they  are  forever  stayed" ;  but  he  stayed  them  for  the  time  being, 
because  peradventure  some  other  Act  of  the  Legislature  may 
permit  them  to  proceed.  It  might  possibly  be  allowed  to  proceed 
with  the  consent  of  the  Attorney-General,  and  the  Hydro  Electric 
Power  Commission  be  added  as  a  party.  The  learned  judge  did 
not  interpret  the  section  literally.  He  simply  stayed  the  proceed- 
ings in  the  action. 

Mr.  German  :  The  action  would  proceed  if  there  was  a  dis- 
allowance. 

Mr.  ChrysIvER  :  Yes,  if  there  was  disallowance  the  action 
would  proceed.  It  cannot  proceed  at  present.  I  think  I  should 
now  refer  to  the  other  sections  of  the  Act,  which  is  throughout  a 
validating  Act,  or  very  largely  so,  and  you  will  observe  each  of  the 
sections  is  designed  to  remove  a  possible  point  of  attack.  Accord- 
ing to  the  recital  of  the  legislation,  it  was  intended  to  prevent  any 
litigation  with  regard  to  the  subject.  Section  three  provided  that 
notwithstanding  any  provision  of  any  by-law  of  the  Council  of 
any  of  the  corporations,  the  contract  was  valid.  It  is  a  contract 
imposed  upon  the  municipalities  named  herein,  whether  with  or 
without  their  consent.  I  am  not  speaking  of  the  ratepayers'  con- 
sent, because  that,  of  course,  is  admitted  by  the  opinion  of  Sir 
James  Whitney  not  to  have  been  material  in  his  view,  but  the 
consent  of  the  corporation  itself,  whether  given  or  not  given,  is 
dispensed  with. 

The  corporation  has  imposed  upon  it  by  section  3  a  contract 
made   by   the    Legislature.      It   may   be    that    it   has    consented. 
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Whether  it  has  consented  or  not  it  is  binding.  That  question  can- 
not be  tried.  Nobody  can  sa}-  that  the  town  of  Gait,  for  instance, 
which  is  the  conspicuous  example,  never  became  liable,  because 
its  Council  never  passed  a  by-law,  never  passed  anything  but  a 
resolution,  and  no  contract  was  ever  signed  by  it.  It  does  not 
matter.  Gait  is  bound  because  the  Legislature  has  made  its  con- 
tract for  it.  '  The  language  is  wide  enough  for  that.  I  do  not  pre- 
tend to  say  there  are  any  other  cases  in  which  the  power  in  fact 
was  exerted  to  the  same  extreme  extent.  Then  the  fourth  section 
reads : — 

"It  is  hereby  further  declared  and  enacted  that  the  validity 
of  the  said  contract  as  so  varied  as  aforesaid  shall  not  be  open 
to  question,  and  shall  not  be  called  in  cjuestion  on  any  ground 
whatever  in  any  court,  but  shall  be  held  and  adjudged  to  be 
valid  and  binding  on  all  the  corporations  mentioned  in  section 
3,  and  each  and  every  of  them,  according  to  the  terms  thereof 
as  so  varied  as  aforesaid,  and  shall  be  given  effect  to  accord- 
ingly." 

That  may  look  at  first  sight  like  a  repetition  of  section  3. 
It  cuts  much  deeper  than  section  3.  Section  3  says  that  the  con- 
tract is  a  valid  contract,  binding  on  each  corporation  so  far  as  its 
contractual  power  and  consent  is  required,  but  whether  or  not  it  is 
not  a  valid  contract,  binding  upon  all  the  parties,  it  is  declared  to  be 
so  by  section  four.  For  instance,  the  City  of  Toronto  might  have 
urged,  "I  agreed  to  become  a  party  to  a  contract  with  fifteen  other 
municipalities,  but  by  this  Act  of  the  Legislature  you  have  written 
Hamilton  and  Brantford  out  of  the  contract ;  that  alters  very 
much  our  pecuniary  responsibility,  and  that  is  a  question  which 
we  have  a  right  to  have  determined.  Admitting  that  we  have 
signed  and  assented  to  it,  you  have  changed  it,  but  that  ([uestion 
cannot  be  raised  under  section  4.  It  is  valid  for  all  purposes." 
Then,  for  fear  the  town  of  Gait  might  not  be  within  the  wide 
terms  of  section  four,  because  it  had  never  signed  the  contract  at 
all,  section  3  is  inserted,  to  cover  the  case  of  the  town  of  Gait: — 

"(5)  The  said  contract  as  so  varied  as  aforesaid  shall  be 
treated  and  conclusively  deemed  to  have  been  executed  by  the 
said  corporation  of  the  town  of  Gait." 

And  thus  the  Legislature  affixes  the  common  seal  of  the  town 
(^f  Gait. 
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"(6)  The  said  contract,  as  so  varied  as  aforesaid,  shall  be 
conclusively  deemed  to  be  a  contract  executed  by  the  corpora- 
tions mentioned  in  section  3,  within  the  meaning  of  the  said 
recited  Acts,  and  the  Commission  therein  named  may  carry  out 
and  execute  the  same  and  shall  have  power  and  authority  to  do 
all  Acts  necessary  for  that  purpose,  and  it  shall  not  be  necessary 
that  the  said  contract  as  so  varied  as  aforesaid  be  approved 
by  the  Lieutenant-Governor  in  Council." 

By  this  section  the  Legislature  one  of  the  sanctions  for  the 
propriety  of  these  contracts,  which  appeared  in  the  Acts  of  1906 
and  1907,  and  which  was  never  necessary,  having  regard  to  the 
very  informal  nature  of  the  preliminary  negotiations  upon  which 
a  contract  was  to  be  founded.  If  a  proposal,  fairly  definite  in  its 
terms,  had  been  made  by  the  Hydro  Electric  Power  Commission 
to  the  municipality,  and  the  municipality  had  accepted  such  pro- 
posal, there  was  no  reason  why  a  contract  should  not  be  founded 
upon  that  without  requiring  the  approval  of  the  Lieutenant- 
Governor  in  Council ;  but  in  its  terms  the  proposal  was  indefinite 
and  provisional ;  it  speaks  of  a  provisional  contract  in  the  second 
Act ;  in  the  first  one  of  an  estimate  to  be  given  upon  the  reqilest  of 
the  municipality,  and  that  estimate,  by  a  section  of  the  Act,  is  said 
not  to  be  binding  upon  anybody — neither  the  Hydro  Electric  Power 
Commission,  nor  the  Government  itself,  are  to  be  bound  by  the 
estimate.  In  substance  the  proposal  was :  "We  think  we  can  give 
you  power  for  $18.10;  we  do  not  know  that  we  can.  We  do  not 
know  what  it  is  going  to  cost  within  very  wide  limits ;  we  think 
we  can  give  it  to  you  for  $18.10.  but  if  we  cannot  we  are  not 
bound  to  do  it."  As  I  say,  these  preliminary  negotiations  being  so 
indefinite,  it  was  wisely  provided,  if  the  rest  of  the  legislation  was 
wise,  that  no  contract  should  be  binding  upon  the  municipalities 
until  the  Lieutenant-Governor  in  Council  approved  of  it.  It  was 
to  be  submitted  to  him.  He,  with  his  advisers,  was  the  guardian 
of  the  rights  of  the  municipalities,  and  all  these  contracts  had  to 
be  approved  before  they  became  binding,  but  in  the  meantime,  the 
decision  of  Mr.  Justice  Anglin.  suggesting  that  no  action  should 
be  taken  while  the  question  was  undecided,  had  been  given,  and 
we  find  in  this  section  that  sanction  completely  swept  away.  The 
contracts  are  made  valid  now  by  the  Act  of  the  Legislature;  and 
there  is  another  serious  ground  of  criticism  (although  I  am  not 
sure  that  it  is  not  a  side-path  from  the  main  line  of  the  argument) 
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the  ministerial  responsibility  is  swept  away.  The  Hydro  Electric 
Commission,  which  is,  in  form  at  all  events,  an  outside  corpora- 
tion, has  made  contracts,  unauthorized,  admittedly  so,  irregular, 
admittedly  so,  with  a  number  of  corporations,  and  that  contract  is 
declared  to  be  valid  and  binding,  without  the  ministerial  respon- 
sibility of  the  Province  of  Ontario  being  exercised  with  regard  to 
it,  and  the  Provincial  Government  is  thus  placed  in  a  position  to 
say :  "Well,  the  Legislature  did  that ;  we  did  not  do  it.  The  Legis- 
lature made  that  contract  valid,  and  there  it  is ;  you  have  to  make 
the  best  of  it." 

Proceedings  of  the  Hydro  Electric  Commission. 

Then  further  steps  were  taken,  and  now  perhaps  I  should 
refer  to  another  subject,  and  it  is  one  which  my  learned  friend, 
Mr,  German,  is  more  familiar  with  than  I  am,  and  I  will  only  deal 
with  it  in  passing,  but  it  is  to  show  that  there  is  a  large  field  of 
enquiry  possible  for  the  courts  with  regard  to  the  rights  and 
liabilities  arising  under  this  legislation,  which  it  is  impossible  to 
explore,  in  the  face  of  the  sections  of  the  Statute  of  1909.  This 
sort  of  difficulty  arose  when  they  commenced  operations.  They 
proposed  to  carry  power  lines  from  Niagara  all  the  way  to  Lon- 
don, which  is  the  furthest  point  that  was  covered  by  any  of  the 
contracts,  and  around  to  Toronto,  across  the  farm  lands  of  the 
country,  crossing  railways,  highways,  crossing  the  Welland  Canal, 
over  which  this  Government  has  jurisdiction,  and  to  be  carried 
upon  a  series  of  towers.  The  transmission  cables  are  to  be  carried 
by  means  of  skeleton  steel  towers,  about  300  feet  apart,  and  carry- 
ing electric  current  of  very  great  potency,  from  20,000  to  60,000 
volts. 

Mr.  German  :  120,000  volts. 

Mr.  Chrysler  :  Then  to  construct  that  line  it  was  necessary 
for  them  to  have  certain  powers  of  expropriation.  And  the  first 
difficulty  was  apprehended  by  the  Commission  when  they  ex- 
amined the  legislation,  and  found  that  to  do  that  sort  of  thing 
they  would  have  to  buy  a  right  of  way  from  one  end  of  the 
country  to  the  other,  just  as  a  railway  does.  The  members  of  the 
Committee  may  perhaps  recollect  that  that  requirement  was 
imposed  upon  the  Electrical  Development  Company  when  they 
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secured  from  the  Parliament  of  Canada  the  right  to  construct  a 
Hne  from  Niagara  to  Hamilton  and  round  to  Toronto.    They  were 
compelled  to  acquire  a  right  of  way,  to  fence  it,  and  to  plant  their 
poles  on  their  own  property  and  carry  these  wires  along  above 
their  own  property.    The  proposal  of  the  Government,  and  of  the 
Commission  was  that  these  towers  should  be  erected,  as  shown  on 
the  diagram,  partly  upon  the  highway  and  partly  upon  land  owned 
by  private  parties,  and,  as  far  as  possible,  along  the  front  of  the 
farms.    Air.  German  will  refer  to  the  facts  more  particularly,  but 
I  understand  that  has  not  been   found  practicable,  because  the 
municipalities  declined  to  allow  the  Commission  to  erect  the  poles 
upon  the  road,  but,  apart  from  that,  the  position  of  the  private 
land  owner  is  a  very  serious  one,  for  the  farmer,  with  horses  and 
cattle  grazing  under  this  high  wires,  with  members  of  his  family 
passhig  under  them,  and  the  possibility  of  falling  wires,  either 
endangering  life  or  destroying  property  by  fire.     The  wires  are 
not  insulated.     Wires  carrying  that  high  power  cannot  be  insu- 
lated ;  nothing  can  hold  the  electricity.    They  have  to  be  insulated 
at  the  point  of  contact  with  the  towers,  but  otherwise  they  are 
free  wires,  and  the  towers  are  sixty  feet  high,  sixteen  feet  square 
at  the  base,  and  erected  at  varying  distances;  1  am  instructed  as 
a  rule  about  300  feet  apart.    Then,  under  the  Public  Works  Act, 
the  Commission  would  probably  be  compelled  to  acquire  a  right  of 
way.     They  thought  to  avoid  that  expense  by  placing  a  provision 
in  the  Act  that  they  might  acquire  an  easement — take  an  easement. 
Acquiring  an  easement  is  not  a  proper  description  of  what  they 
proposed  to  do.    What  they  proposed  to  do  was  to  carve  an  ease- 
ment on  a  man's  farm,  not  to  extinguish  an  easement,  but  to  make 
one  for  themselves,  meaning  thereby  the  easement  of  planting  that 
tower,  and  assuming  that  the  carrying  of  the  wires  over  the  land 
between  the  towers  could  be  done  without  expense.     Here  is  a 
facsimile  of  the  form  of  notice  which  they  are  using.     It  is  en- 
gaging in  its  simplicity. 

Form  of  Agrkement. 

Sir  WiIvFRId  LauriKr:  This  appears  to  be  an  agreement. 
Mr.  Chrysler  :  Yes,  I  observe  it  is.     It  reads  :— 
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"HYDRO  ELECTRIC  POWER  COAFMLSSION  OF 

ONTARIO, 

"Herein  called  the  Commission, 

"The  First  Party. 

AND 

"A.  O.  SHAW  (St.  John's  West  P.O.,  Ont.), 

"Herein  called  the  Owner, 

"The  Second  Party. 
"WITNESSETH  : — 

"(1)  The  owner  is  entitled  in  fee  simple,  free  of  encnm- 
brances  and  easements,  to  the  lands  and  premises  hereunder 
described. 

"(2)  Pursuant  to  the  Power  Commission  Act,  the  Commis- 
sion is  about  to  erect  a  line  to  transmit  electric  power. 

"(3)  The  owner  agrees  with  the  Commission  (a)  That  pos- 
session will  be  given  upon  payment  of  the  purchase  money  at 
$  per  tower. 

"The  Commission  shall  have  the  right  and  easement  to  erect 
and  maintain  upon  said  lands,  towers  with  all  necessary 
anchors,  guys  and  braces,  and  to  string  thereon  wires,  until 
19th  December,  1939,  with  the  right  to  renew  for  further 
periods  of  thirty  years  each,  upon  payment  of  $  for  each 

of  said  periods. 

"(b)  To  permit  the  Commission  to  enter  upon  the  said 
lands  to  examine,  repair  and  renew  said  line  at  all  times. 

"(c)  The  burden  and  benefit  of  this  agreement  is  intended, 
so  far  as  may  be.  to  run  with  the  said  lands. 
"Signed,  sealed  and  delivered 
"in  presence  of  " 

The  description  of  the  land  below  is  very  significant.  There 
is  no  reference  to  a  plan.  No  one  can  tell  from  this  agreement 
where  that  line  is  to  run,  how  much  space  it  is  to  occupy,  or  the 
lineal  distance  across  the  farm  that  will  be  covered  by  it.  The 
land  is  the  whole  of  the  man's  lot : — 

DivSCRiPTioN  OF  Land. 

"Being  lots  106  and  129,  Con.,  in  the  township  of  Thorold, 
County  of  Welland,  Province  of  Ontario.  All  trees  that  are 
destroyed  or  require  to  be  cut  down  shall  be  paid  for  in  addi- 
tion to  the  above  price  per  tower." 

So  that  the  easement  that  is  referred  to  in  the   Statute  as 
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interpreted  by  the  Commission  is  an  easement  at  the  will  of  the 
Commission  of  carrying  the  line  anywhere  that  it  sees  fit  over  the 
man's  property.  It  is  obvious,  in  the  first  place,  that  the  place 
where  the  line  is  to  cross  the  land  of  the  farmer  is  of  the  utmost 
importance.  A  line  carried  across  the  rear  of  a  man's  farm,  which 
is  very  little  used,  where  his  family  do  not  pass,  may  be  a  small 
matter.  But  if  it  is  to  pass  in  front  of  his  house,  as  shown  in  this 
sketch,  it  is  a  serious  thing.  It  is  a  serious  damage  to  his  property, 
which  it  would  require  a  large  amount  of  damages  to  compensate. 
At  all  events,  he  has  the  right,  or  should  have  the  undeniable  right, 
of  having  that  determined  in  the  ordinary  way.  In  this  same 
Statute,  chapter  19  of  1909,  this  is  the  power  which  is  given : — 

"In  addition  to  all  other  powers  the  Commission  may,  by 
purchase,  lease '  or  otherwise,  or  without  the  consent  of  the 
owners  thereof  or  persons  interested  therein,  acquire,  enter 
upon  and  take  possession  of  and  use  a  right  or  easement  to 
construct,  erect,  maintain  and  operate  transmission  lines,  with 
all  other  plant,  appliances  and  equipment  required  therefor. to 
transmit  electricity  at  such  voltage  as  the  Commission  may 
determine,  through,  over,  under,  along  or  across  any  lands  and 
premises,  public  highways  or  public  places,  streams,  waters, 
watercourses,  bridge,  viaduct  or  railway." 

No  doubt,  I  suppose,  the  reasonable  construction  to  place  upon 
that  section  is  that  the  Commission  mean  to  pay,  but  the  actual 
language  of  the  section  is  that  they  will  only  pay  if  they  wish. 
They  may  take  by  purchase,  lease  or  otherwise,  without  the  con- 
sent of  the  owners  or  persons  interested  therein.  It  is  said  that 
means  that  they  may  take  under  the  Public  Works  Act,  The 
Public  Works  Act  had  been  referred  to  in  a  previous  Act  and  was 
made  applicable  to  that  Act.  It  is  not  in  terms  referred  to  or 
made  applicable  under  this  Act.  It  is  not  incorporated  or  referred 
to  in  any  way.  Whether  it  is  part  of  the  implied  meaning  of 
section  10,  that  the  Commission  are  to  acquire  land  and  pay  for  it, 
and  that  the  amount  shall  be  determined  by  arbitrators  under  the 
Public  Works  Act,  is  a  legal  question  of  some  importance.  It  is  a 
matter  of  great  importance  to  a  large  number  of  land  owners, 
over  whose  lands  these  lines  are  likely  to  be  carried,  and  a  Mrs. 
Felker  sought  to  raise  the  question  as  to  the  powers  of  the  Com- 
mission to  enter  upon  and  take  her  lands  without  payment.  I  will 
leave  the  details  of  that  to  Mr.  German. 
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Attempts  to  Litigate. 

I  only  mention  in  passing  that  counsel  for  Felker  went  to  the 
Attorney-General  of  Ontario,  the  Honorable  Mr.  Foy,  and  he 
refused  permission  to  litigate  the  question.  Then  in  the  case  of 
Mr.  Murray,  who  is  the  petitioner  in  the  present  case,  he  desired 
to  bring  in  question  a  number  of  these  difficulties  and  doubts  as 
to  the  legislation,  and,  in  addition  to  those  that  I  have  already 
mentioned,  a  number  of  questions  arising  out  of  the  contract  of 
the  Hydro  Electric  Power  Commission  to  take  power  from  a  com- 
pany known  as  the  Ontario  Power  Company,  involving,  as  Mr. 
Murray  says  in  his  statement  of  claim,  the  jurisdiction  of  the 
Ontario  Government  over  the  waterpowers  in  the  Niagara  River. 
I  shall  refer  to  the  history  of  that  very  briefly.  The  Ontario 
Power  Company,  originally  incorporated  under  the  name  of  the 
Canadian  Power  Company,  was  incorporated  by  Act  of  the  Parlia- 
ment of  Canada  in  1887.  Subsequently  its  name  was  changed  by 
an  amending  Act,  also  passed  by  the  Parliament  of  Canada,  to  its 
present  name,  the  Ontario  Power  Company,  and  its  power,  as 
conferred  by  the  Statute  of  1887,  was  to  take  in  a  particular  way, 
*  from  a  particular  point  in  the  Niagara  River,  the  water  mentioned 
in  that  Act.  H  the  Committee  will  just  look  at  the  plan  I  can 
explain  in  a  moment  the  nature  of  the  limitation.  This  is  a  plan 
showing  the  river  at  Niagara  Falls.  The  area  marked  green  is  the 
Victoria  and  Niagara  Falls  Park.  Goat  Island  is  shown  there  and 
also  the  Horse  Shoe  Fall.  The  power  which  the  Parliament  of 
Canada  gave  in  the  original  Act  was  to  generate  power  taken 
from  the  Welland  River.  Xo  power  was  given  to  take  it  out  of 
the  Niagara  River  at  all  at  that  time.  In  1893,  by  an  amending 
.  Act,  the  company  was  given  power  to  take  the  water  from  above 
the  Rapids. 

Hon.  Mr.  PugslEy:  By  the  Parliament  of  Canada? 

Mr.  Chrysler:  Yes,  at  or  near  the  mouth  of  the  Welland 
River.  They  are  actually  taking  it  now  down  at  Dufferin  Island. 
If  the  Act  is  looked  at,  I  think  it  will  be  found  it  is  in  its  terms 
imperative ;  that  is  to  say,  the  company  is  permitted  to  take  power 
from  the  Welland  River  or  the  Niagara  River  at  the  point 
designated,  or  by  the  later  legislation  at  the  second  designated 
point  and  not  otherwise.     No  change  was  made  with  regard  to 
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the  power  in  any  way  until  the  Act  passed  by  the  Legislature  of 
Ontario  in  189a 

Thr  Fali,s  I'ark  Commission. 

In  the  year  1899,  by  the  Statute  Law  Amendment  Act  of  that 
year,  chapter  11,  section  36,  this  change  was  made  in  the  powers 
of  the  Commissioners  of  the  Queen  Victoria  Niagara  Falls  Park. 
Up  to  that  time  the  Park  Commissioners  were  merely  a  park 
administration  body,  dealing  with  land,  preserving  and  improving 
the  Park  domain,  and  they  had  never  meddled  with  waterpower 
previous  to  1899,  when  this  section  w-as  passed : 

"The  Commissioners,  with  the  approval  of  the  Lieutenant- 
Governor  in  Council,  may  enter  into  an  agreement  or  agree- 
ments with  any  person  or  persons,  company  or  companies,  to 
take  water  from  the  Niagara  River,  or  from  the  Niagara  and 
Welland  Rivers,  at  certain  points  within  or  without  the  said 
Park,  for  the  purpose  of  enabling  such  person  or  persons,  com- 
pany or  companies  to  generate  within  or  without  the  Park 
electricity  or  pneumatic,  hydraulic  or  other  power,  conducting 
or  discharging  said  water  through  and  across  said  Park  or 
otherwise,  in  such  manner  and  for  such  rental  and  upon  such 
terms  or  conditions  as  may  be  embodied  in  the  agreement  or 
agreements,  and  as  may  be  directed  by  the  Lieutenant-Gover- 
nor, or  in  the  public  interest." 

Thk  Niagarx\  River. 

r  am  instructed  that  that  is  the  first  Ontario  legislation  which 
dealt  with  the  Niagara  waterpower,  and  it  does  not  state  in  what 
quality  the  Ontario  Legislature  were  legislating,  but  it  may  be 
upon  the  ground  that  they  were  the  riparian  proprietors  owning 
and  controlling  the  land  which  was  under  the  control  of  the  Park 
Commission,  and  in  their  relation  or  quality  as  such  riparian 
proprietors.  The  power  given  there  was  followed  by  an  agree- 
ment made  on  the  28th  June,  1902,  between  the  Commissioners 
and  the  Ontario  Power  Company,  the  Ontario  Power  Company 
being  the  company  from  which  the  Hydro  Electric  Power  Com- 
mission now  propose  to  purchase  the  power  which  they  are  going 
to  chstribute  under  these  Acts.  It  is  not  necessary  to  enter  into 
the  details  of  it.  It  is  sufficient  to  say  that  the  Queen  Victoria 
Niagara  Falls  Park  Commissioners,  acting  under  this  legislation 
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of  the  Province  of  Ontario,  assumed  to  grant  to  the  Ontario 
Power  Company,  which  is  a  power  company  chartered  by  the 
ParHament  of  Canada,  and  directed  to  take  its  power  at  a  particu- 
lar place  in  a  particular  way,  either  from  the  Welland  River  or  the 
Niagara  River,  the  Park  Commissioners  assumed  the  right  to  give 
to  that  company  the  power  to  take  water  from  the  Niagara  River 
at  a  different  point  and  in  a  different  way,  and  for  that  purpose 
to  erect  works  of  considerable  magnitude  and  importance  in  the 
bed  of  the  Niagara  River.  Mr.  Murray  brought  an  action,  or 
sought  to  bring  an  action,  raising  the  validity  of  the  agreement 
with  the  Ontario  Power  Company  among  other  questions,  and  the 
proceedings  are  mentioned  in  this  petition,  which  I  had  not  read 
at  the  outset. 

Sir  Wilf'rid  LauriEr  :  Is  Mr.  Murray  before  the  court  now  ? 

Mr.  ChryslKr:  He  could  not  get  his  fiat.  He  has  not  been 
allowed  to  raise  the  question.  I  will  give  you  the  memorandum 
of  the  Attorney-General  refusing  a  fiat.  The  present  petitioner, 
Mr.  Murray,  sets  out  the  facts  in  the  petition,  which  it  is  conveni- 
ent to  read  at  this  point  :■ — 

"The  petition  of  the  undersigned  John  A.  Murray,  of  the 
City  of  Toronto,  in  the  County  of  York  and  Province  of 
Ontario,  merchant,  humbly  sheweth : — 

"1.  That  your  petitioner  is  a  resident  of  the  said  City  of 
Toronto,  in  the  Province  of  Ontario,  and  a  ratepayer  of  the 
said  city. 

"2.  That  by  Acts  of  l^arliament  of  Canada,  passed  in  the 
years  1887  and  1893  respectively,  and  being  chapters  120  and  89 
of  the  said  Acts  respectively,  the  Canadian  Power  Company 
(now  the  Ontario  Power  Company)  were  authorized  to  take 
and  use  the  waters  of  the  Welland  and  Niagara  Rivers  at 
the  points  indicated  by  the  said  Acts,  for  the  purpose  of 
generating  electric  power  to  be  supplied  by  the  said  company 
to  manufacturers  and  others  desirous  of  obtaining  the  same, 
as  more  particularly  set  forth  in  the  said  Acts. 

"3.  That  although  certain  steps  were  taken  by  the  said 
company  towards  the  construction  of  the  works  contemplated 
by  the  said  Acts,  such  works  were  never,  in  point  of  fact,  com- 
pleted, but  appear  to  have  been  abandoned  to  a  large  extent  at 
least,  by  the  said  company  in  or  about  the  year  1902,  when  an 
agreement  was  entered  into  between  the  said  Company  and 
the  Commissioners  of  the  Queen  Victoria  Niagara  Falls  Park, 
whereby  the  said  Commissioners  granted  'to  the  company,  sub- 
ject to  the  consent  and  approval  of  the  proper  authority  (mean- 
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ing  the  (Jntario  Government )  and  save  as  hereinafter  limited, 
a  license  irrevocable  to  construct  upon  or  in  the  natural  chan- 
nel or  bed  of  the  Niagara  River,  an  intake  and  forebay  by  means 
of  which  water  may  be  taken  from  the  Niagara  River  and  con- 
ducted through  conduit  pipes  or  tunnels  through  the  Park  to  or 
near  the  point,'  therein  more  particularly  referred  to. 

"4.  That  the  agreement  hereinbefore  referred  to  bears  date 
the  28th  day  of  June,  1902,  and  is  printed  in  the  report  of  the 
Commissioners  of  Queen  Mctoria  Niagara  Falls  Park,  for  the 
said  year. 

'*5.  That  the  point  in  the  channel  of  the  Niagara  River 
where  the  Commissioners  of  the  Queen  Victoria  Niagara  Falls 
Park,  authorized  the  company  to  construct  such  intake  and 
forebay,  and  such  works  were  constructed,  and  where  the 
waters  were  taken  from  the  said  river  for  the  purpose  of 
generating  electric  energy  is  entirely  removed  from  the  loca- 
tions mentioned  in  the  said  Company's  Act  of  Incorporation, 
and  amending  Acts,  and  the  said  Company  at  the  present  time 
derives  the  water  supply  by  which  its  o])erations  are  carried 
on,  at  the  places  mentioned  in  the  agreement  hereinbefore 
referred  to,  and  subject  to  the  terms  thereof,  and  the  said  com- 
pany is  now  carrying  on  its  operations  under  the  control  of  the 
Government  of  the  Province  of  Ontario  represented  by  the 
said  Commissioners,  as  fully  and  completely  as  if  the  said 
Company  were  incorporated  by  the  said  province  and  the  said 
province  had  complete  jurisdiction  over  the  waters  of  the 
Niagara  River. 

"6.  That  the  Commissioners  of  the  Queen  Victoria  Niagara 
Falls  Park  are  a  corporation  created  by  Act  of  the  Province 
of  Ontario,  and  assumed  authority  to  enter  into  the  said  agree- 
ment by  virtue  of  the  provisions  of  the  Ontario  Statutes  for 
1899,  ch.  11,  sec.  36,  which  provides  that — 

"  'The  said  Commissioners,  with  the  approval  of  the 
Lieutenant-Governor  in  Council,  may  enter  into  an  agreement 
or  agreements  with  any  person  or  persons,  company  or  com- 
panies, to  take  water  from  the  Niagara  River,  or  from  the 
Niagara  and  Welland  Rivers  at  certain  points  within  or  without 
the  said  Park  for  the  purpose  of  enabling  such  person  or  per- 
sons, company  or  companies,  to  generate  within  or  without  the 
Park  electricity  or  pneumatic  hydraulic  or  other  power,  con- 
ducting and  discharging  said  water  through  and  across  the  said 
Park  or  otherwise,  in  such  manner,  for  such  rental  and  upon 
such  terms  and  conditions  as  may  be  embodied  in  the  agree- 
ment or  agreements,  and  as  may  appear  to  the  Lieutenant- 
Governor  in  Council  to  be  in  the  public  interest.' 

"7.  That  by  Act  of  the  Province  of  Ontario  known  as  the 
Power   Commission    Act,   being   chapter    19   of    the    Ontario 
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Statutes  for  1907,  a  Commission  known  as  the  Flydro  Electric 
Power  Commission  of  Ontario,  was  -appointed,  for  the  pur- 
pose of  su])plying  electrical  power  or  energy  to  the  municipali- 
ties throughout  (3ntario,  the  said  Commission  being  authorized 
to  obtain  sucli  power  either  by  contract  with  other  corporations 
generating  the  same,  or  by  means  of  their  own  manufacture, 
the  said  Commission  being  authorized  to  acquire  by  purchase  or 
otherwise,  such  lands  or  waters  as  might  be  necessary  for  the 
purpose,  and  to  erect  the  necessary  works  and  transmission 
lines  to  supply  such  power  to  their  customers. 

'"8.  That  in  alleged  pursuance  of  their  said  powers,  the  said 
Hydro  Electric  Power  Commission  of  Ontario,  entered  into 
certain  agreements  with  the  said  Ontario  Power  Company  for 
the  supply  of  power,  generated  from  the  waters  of  the  Niagara 
River  by  the  Ontario  Power  Company  under  its  said  agreement 
with  the  Commissioners  of  Queen  Victoria  Niagara  Falls  Park, 
to  an  amount  not  exceeding  100,000  horse  power,  which  said 
agreements  bear  date  the  12th  day  of  August,  1907,  and  the 
19th  day  of  March,  1908,  respectively,  and  are  set  forth  in 
chapter  22  of  the  Statutes  of  Ontario  for  1908. 

"9.  That  the  said  Hydro  Electric  Power  Commission  of 
Ontario  assumed  to  enter  into  contracts  with  a  number  of  the 
municipalities  throughout  Ontario,  situated  at  convenient  dis- 
tances from  the  Falls,  and  amongst  others  the  Corporation  of 
the  City  of  Toronto,  for  the  supply  of  such  electrical  power  or 
energy  to  such  municipalities,  and  a  number  of  actions  were 
brought  by  ratepayers  of  the  different  municipalities  through- 
out Ontario  for  the  purpose  of  testing  the  validity  of  such 
contracts,  and  amongst  others,  actions  were  instituted  by  rate- 
payers of  the  City  of  Toronto  for  the  said  purpose,  the  chief 
ground  of  complaint  being  that  the  said  contracts  were  never 
properly  submitted  to  the  votes  of  the  ratepayers  of  such 
municipalities;  that  such  suits  and  actions  have  been  'forever 
stayed'  by  the  provisions  of  the  Ontario  Statutes  for  1909,  ch. 
19,  and  it  is  not  open  to  any  ratepayer  to  attack  such  contracts 
on  the  ground  that  the  consent  of  the  ratepayers  has  not  been 
obtained  ;  notwithstanding  that  one  of  the  Judges  of  the  High 
Court  of  Justice  for  Ontario  has  previously  declared  the  said 
agreements  to  be  invalid,  and  that  same  would  be  a  fraud  upon 
the  ratepayers  in  the  absence  of  their  consent. 

Nature  ok  the;  Plaintiff's  Claim. 

"10.  That  by  writ  of  summons  bearing  date  the  12th  day  of 
August,  1909,  your  petitioner  commenced  proceedings  in  the 
High  Court  of  Justice  for  Ontario  against  the  said  Hydro 
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Electric  Power  Commission,  the  nature  of  the  plaintiff's  claim 
being  endorsed  upon  the  writ  of  summons  as  follows : — 

"  'The  plaintiff  is  a  ratepayer  of  the  Municipal  Corporation 
of  the  City  of  Toronto,  and  a  citizen  of  the  Province  of 
Ontario,  and  sues  as  well  on  his  own  behalf  as  on  behalf  of  all 
other  ratepayers  of  the  said  Municipal  Corporation  and  on 
behalf  of  all  other  citizens  of  the  said  Province. 

"  'The  plaintiff's  claim  is — 

"  'For  an  injunction  to  restrain  the  defendants  from 
proceeding  with  the  construction  of  transmission  lines,  trans- 
former houses  and-  other  electrical  appliances  for  the  trans- 
mission of  electrical  energy  generated  by  the  Ontario  Power 
Company  from  the  Niagara  River,  and  from  proceeding  with 
the  acquisition  of  real  estate  or  of  easements  for  the  location 
of  the  said  transmission  lines. 

"  'And  From  proceeding  to  carry  out,  and  from  expending 
money  and  further  pledging  the  credit  of  the  Province  of 
Ontario  and  the  credit  of  the  said  Municipal  Corporation  in 
connection  with  the  carrying  out  of  a  certain  contract  pre- 
tended to  have  been  made  by  the  defendants  with  the  Ontario 
Power  Company  for  the  purchase  from  the  said  Ontario  Power 
Company  of  electric  energy  developed  from  the  Niagara  River. 

"  'Upon  the  following,  amongst  other,  grovmds — 

"  '1.  The  said  Niagara  River  is  a  navigable  river  forming 
part  of  the  boundary  between  the  Dominion  of  Canada  and 
the  United  States  of  America,  and  the  waters  of  said  river  are 
within  the  exclusive  control  and  jurisdiction  of  the  Dominion 
of  Canada. 

"  '2.  The  Ontario  Power  Company  are  assuming  to  take 
water  and  to  develop  power  from  the  waters  of  the  said  river, 
without  the  sanction  or  authority  of  the  Government  of  the 
Dominion  of  Canada,  and  the  action  of  the  said  Ontario  Power 
Company  in  so  doing  is  illegal  and  ultra  -c'ircs  of  the  said  cor- 
poration. 

"  '3.  The  defendants  have  assumed  to  enter  into  a  contract 
with  the  said  Ontario  Power  Company  for  the  purchase  from 
the  Ontario  Power  Company  of  a  quantity  of  electrical  power 
developed  from  the  said  river  as  aforesaid,  and  have  agreed 
with  the  said  Ontario  Power  Company  to  expend  sums  of 
money  in  the  erection  of  transmission  lines,  transformer 
houses,  and  other  electrical  appliances  and  in  the  purchase  of 
real  estate,  and  easements  for  the  transmission  of  the  power 
so  pretended  to  be  purchased,  and  propose,  unless  restrained 
from  so  doing,  to  spend  large  sums  of  money  belonging  to  the 
Province  of  Ontario  and  to  the  Municipality  of  the  City  of 
Toronto,  and  other  municipalities,  and  to  pledge  the  credit  of 
the  said  province  and  of  the  said  municipalities  in  the  erection 
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of  such  transmission  lines,  transformer  houses,  and  other  elec- 
trical appliances  and  in  the  purchase  of  real  estate  and  ease- 
ments for  the  location  of  such  transmission  lines. 

"  '4.  The  said  pretended  contract  being  illegal  and  ultra 
vires  of  the  said  Ontario  Power  Company,  is  in  fact  and  in  law 
no  contract  at  all,  and  the  defendants  are  acting  wrongfully 
and  illegally  in  spending  money  and  in  pledging  the  credit  of 
the  province  and  of  the  said  municipalities  in  furtherance  of  the 
said  pretended  contract.' 

"11.  That  as  the  Act  incorporating  the  said  Hydro  Electric 
Power  Commission  provides  that  no  action  shall  be  brought 
against  the  Commission  without  the  consent  of  the  Attorney- 
General,  application  was  made  to  the  Honourable  the  Attorney- 
General  for  the  Province  for  a  fiat  authorizing  the  bringing  of 
such  action,  and  on  the  14th  day  of  September  the  said  applica- 
tion was  heard  and  judgment  reserved. 

"12.  That  on  the  19th  day  of  September  your  petitioner's 
solicitors  were  informed  of  the  refusal  of  such  application,  and 
the  said  solicitors  were  subsequently  furnished  with  the  reasons 
given  by  the  Honourable  the  Attorney-General  for  such  refusal, 
and  a  copy  of  the  said  reasons  have  been  forwarded  to  the 
Secretary  of  State. 

"Upon  the  said  application  for  a  fiat  it  was  contended  on 
behalf  of  your  petitioner  that  the  Niagara  River  was  entirely 
within  the  jurisdiction  of  the  Dominion  Government,  not  only 
in  consequence  of  the  Niagara  River  being  a  navigable  river, 
but  also  because  it  was  an  international  river  and  formed  a  link 
in  the  chain  of  Great  Lakes  connecting  Western  Canada  with 
the  seaboard,  and  the  action  of  the  Ontario  Government, 
through  its  Park  Commissioners,  in  assuming  property  in  the 
waters  of  the  river  was  and  is  illegal." 

I  do  not  know  that  I  need  read  the  remainder  of  the  petition. 
It  is  argumentative,  and  the  petition  will  be  handed  in  to  the 
Council.  The  most  important  allegations  of  fact  are  already  indi- 
cated ;  I  think  they  are  all  material,  but  the  others  are  consequent 
upon  what  I  have  read.  I  wanted  to  bring  before  the  Committee 
the  proceedings  upon  the  application  for  a  fiat  in  Mr.  ^Murray's 
case.  Mr.  Murray  sought  to  obtain  a  fiat  to  bring  his  action 
against  the  Hydro  Electric  Power  Commission. 

Attornfa'-General  Foy's  Answer. 

This  is  the  memorandum  of  the  Attorney-General,  the  Hon. 
Mr.  Foy,  refusing  the  fiat: — 
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"Mr.  Gait,  the  learned  counsel  who  appeared  before  ine  to 
support  the  api)lication  in  this  case  for  a  fiat  against  the  Hydro 
Electric  Power  Commission,  stated  that  the  great  question  in 
the  action  is  whether  the  Ontario  Power  Company,  with  whom 
the  Hydro  Electric  Power  Commission  have  contracted  for 
the  supply  of  electrical  energy,  have  the  right  to  generate  power 
by  means  of  the  waters  of  the  Niagara  River,  and  to  use  the 
waters  of  the  Niagara  River  for  that  purpose.  He  >submits  that 
the  Niagara  River  being  an  international  boundary  river  is 
entirely  within  the  jurisdiction  of  the  Federal  authorities,  and 
that  the  jurisdiction  regarding  the  Niagara  River  rests  with 
the  Dominion,  and  that  the  province  has  no  right  to  use  the 
water  of  the  river  and  legislate  in  regard  to  it.  He  states  that 
the  question  of  navigation  rests  entirely  with  the  Dominion. 

"I  stated  on  the  argument  that  I  was  assuming  for  the  pre- 
sent, and  for  the  purposes  of  the  application  for  a  fiat,  that  the 
Niagara  River  is  a  navigable  river,  and  that  the  Dominion  has 
jurisdiction  so  far  as  navigation  is  concerned. 

"Mr.  Gait  further  argued  that  enormous  expenditures  are 
being  incurred  by  the  Hydro  Electric  Commission  and  by 
municipalities,  and  that  the  City  of  Toronto,  in  which  the 
applicant  is  a  ratepayer,  has  entered  into  a  contract  with  the 
Commission.  He  contends  that  the  whole  contract  between 
the  Commission  and  the  Power  Company  is  illegal  for 
this  reason,  that  the  Power  Company  has  no  right  whatever  to 
use  the  waters  of  the  Niagara  River,  and  that  they  are  dealing 
with  something  as  to  which  they  are  unauthorized,  that  their 
action  in  taking  the  water  is  illegal,  and  that  the  contract 
between  the  Power  Company  and  the  Commission  for  that  rea- 
son is  not  a  legal  contract  which  can  be  enforced.  He  also 
said  that  the  applicant  claims  that  the  Power  Company  has 
no  title  to  the  waters  of  the  Niagara  River,  and  that  this 
agreement  which  has  been  entered  into  is  j^ractically  void  for 
that  reason. 

"Mr.  Gait  adds:  'I  have  not  yet  found  any  direct  authority 
upon  the  point,  but  1  should  think  in  tlie  case  of  a  contract 
where  one  side  has  no  authority,  where  it  has  not  the  power 
to  enter  into  the  contract,  it  would  be  quite  o])en  to  either  party 
to  raise  this  question  and  have  the  matter  determined  by  the 
Court.' 

"Mr.  Gait  concedes  that  if  the  Dominion  were  to  ratify  the 
agreement  the  objection  would  fall  to  the  ground,  and  that  that 
would  be  a  very  good  answer  to  the  action,  and  that  the  Domin- 
ion has  not  interfered. 

"Th€  plaintiffs  claim  an  injunction  to  restrain  the  Hydro 
Electric  Power  Commission  from  proceeding  with  the  construc- 
tion of  transmission  lines. 
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"After  carefully  reading  the  shorthand  notes  of  the  argu- 
ment, I  retain  the  opinion  which  I  formed  on  hearing  counsel 
for  the  applicant,  that  even  if  the  waters  of  the  Niagara  River 
cannot  be  taken  by  the  Ontario  Power  Company  without  the 
assent  of  the  Dominion,  yet,  nevertheless,  there  is  no  ground 
for  a  fiat.  The  Ontario  Power  Company  is  now,  and  has  been 
for  years,  supplying  electrical  energy  to  various  persons  and 
corporations,  and  no  one  has  sought  to  restrain  them  from 
doing  so.  There  is  a  possibility  of  their  supplying  electrical 
energy  without  the  use  of  those  waters,  also  of  their  being  able 
.  to  buy  power  from  other  companies,  which  power  they  could 
use  to  fulfil  their  contract  with  the  Hydro  Electric  Commission. 
The  Dominion  has  not  interfered,  and  if  their  assent  is  neces- 
sary, there  is  no  reason  to  assume  that  the  Power  Company 
cannot  get  their  assent.  The  Ontario  Power  Company,  with 
whom  the  Hydro  Electric  Power  Company  have  contracted, 
is  a  company  that  has  invested  millions  of  dollars  in  its  works 
and  has  legal  power  to  make  contracts  to  supply  electrical 
energy,  as  it  has  been  doing  for  years. 

"I  do  not  see  that  there  is  the  slightest  ground  for  contend- 
ing that  the  company  has  not  full  power  to  make  the  agreement 
to  supply  electrical  energy  to  the  Commission,  or  that  such 
agreement  is  unlikely  to  be  performed. 

"I  decline  to  grant  a  fiat. 

"I  may  add  that  many  other  arguments  were  presented  by 
the  learned  counsel  for  the  Commission  why  the  fiat  should 
not  be  granted,  but  in  view  of  what  I  have  stated,  it  becomes 
unnecessary  to  deal  with  them." 

Why  a  Fiat  is  Necessary. 

Sir  Wilfrid  LauriER  :  What  is  the  reason  that,  in  seeking  to 
obtain  an  injunction,  you  sought  to  obtain  the  fiat  of  the  Attorney- 
General  ?    Is  that  by  reason  of  the  Statute  ? 

Mr.  Chrysler:  By  reason  of  the  Statute  of  1906,  the  first 
Hydro  Electric  Act. 

Sir  Wilerid  LauriEr:  H*  I  seek  an  injunction  in  any  case  at 
all.  can  I  not  walk  into  court  and  apply  to  the  judicial  power? 

Mr.  Chrysler:  Yes. 

Sir  Wilfrid  LauriER  :  What  is  the  reason  you  did  not  apply 
to  the  judicial  power  instead  of  the  Attorney-General? 

Mr.  Chrysler:  Because  the  Act  of  1906  says  that  no  action 
shall  be  brought  against  the  Hydro  Electric  Commission  without 
a  fiat  of  the  Attorney-General. 
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Sir  Wilfrid  Lauriur  :  I  understand  now. 
Mr.  Chrysler:  Section  21  of  that  Act  reads: — 

"No  action  shall  be  brought  against  the  Commission  or  any 
member  thereof  for  anything  done  or  omitted  in  the  exercise  of 
his  office,  without  the  consent  of  the  Attorney-General  for 
Ontario." 

That  legislation  was  repeated  in  the  Statute  of  1907.  The 
Statute  of  1907  says  :— 

"Without  the  consent  of  the  Attorney-General  no  action 
shall  be  brought  against  the  Commission  or  against  any  member 
thereof  for  anything  done  or  omitted  in  the  exercise  of  his 
office." 

I  do  not  know  that  we  can  complain  of  that,  but,  unless  I  mis- 
apprehend the  effect  of  what  was  done,  the  Statute  of  1909 
declares  that  the  contract  with  the  Ontario  Power  Company  is 
valid.  That  section,  of  course,  applies  also  to  the  Felker  case,  and 
these  proceedings  by  which  the  land-owners 

Mr.  NewcombiC:  That  is  not  the  ground  on  which  you  are 
asking  to  have  the  Act  disallowed.  It  is  because  there  is  some- 
thing in  the  Act  of  1909  that  gives  effect  to  the  contract  which 
you  say  is  illegal,  between  the  Electrical  Power  Commission  and 
the  Ontario  Power  Company. 

Mr.  Chrysler:  Yes. 

Sir  Wilfrid  Laurier  :  I  do  not  quite  understand  the  ground 
you  take  in  your  judicial  proceedings.  The  Commissioners  are 
endeavoring  to  distribute  waterpower,  and  you  say  the  Statute 
which  gave  them  power  to  take  it  from  the  Niagara  River  is  null 
and  void  ? 

Mr.  Chrysler:  Yes. 

Sir  Wilfrid  Laurier:  If  it  is  null  and  void,  and  they  have  no 
authority  at  all,  why  can  you  not  ignore  that  Statute  of  1906, 
ignore  all  these  Statutes  and  walk  into  court  and  say :  "These 
people  have  no  ])ower  at  all  ?" 

Mr.  Chrysler  :  We  cannot  get  into  court  in  any  proceeding  to 
which  the  Hydro  Electric  Power  Commission  are  parties  without 
the  consent  of  the  Attorney-General. 

Sir  Wilfrid  Laurier  :  These  Commissioners  have  been  given 
power  by  an  Ontario  Statute  to  distribute  power  taken  from  the 
Niagara  River ;  no  authority  could  give  that  power  except  the 
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Dominion  Parliament.    The  Statutes  which  give  them  that  power 
are  null  and  void.    I  understand  that  is  the  position  you  take. 

Mr.  Chryslkr  :  I  am  not  clear  that  we  are  entitled  to  argue 
that  the  legislation  is  wholly  null  and  void. 

Position  of  thi-:  Commissioners. 

Sir  Wilfrid  Laurifr  :  You  say  there  have  been  a  few  hear- 
ings in  court,  and  you  have  applied  to  the  Attorney-General  for 
a  fiat,  and  he  would  not  grant  it ;  but,  according  to  your  state- 
ment, these  Commissioners  have  no  authority  at  all.  This  Statute 
purports  to  give  them  powers  which  they  could  not  possess. 

Mr.  Chryslkr  :  I  think  the  difficulty  of  Mr.  [Murray  and  any- 
body who  seeks  to  assert  the  same  right  is  that  the  Hydro  Electric 
Power  Commission  are  necessary  parties  to  the  action. 

Sir  Wilfrid  Laurifr:  If  you  come  and  invade  my  property, 
I  can  go  to  the  court  and  say,  "Mr,  Chrysler  wants  to  put  a  build- 
ing on  my  property,  and  I  ask- an  injunction  prohibiting  him  from 
doing  so,"  and  the  court  will  grant  it.  Here  are  these  gentlemen, 
I  do  not  care  whether  they  are  Commissioners  or  not,  invading 
these  people's  property.  They  try  to  do  certain  things  which 
they  have  no  power  to  do.  They  pretend  to  have  power  from 
the  Legislature,  which  the  Legislature  had  no  power  to  give  them. 

Mr.  ChryslFR  :  I  wish  the  judges  would  take  that  view. 

Sir  Wilfrid  Laurifr  :  Here  is  a  Statute  which  you  say  pre- 
vents the  judges  adjudicating  upon  this  matter,  but  I  am  not 
aware  that  anybody  said  to  Mr.  Justice  Riddell,  "The  party  that 
pretended  to  give  them  this  power  had  no  jurisdiction  to  grant  it. 
These  men  have  no  authority  whatever.  The  Legislature  has 
exceeded  its  jurisdiction." 

Hon.  Mr.  PugslFy  :  Could  it  not  be  said  that  the  sections  of 
the  Act  which  authorized  the  agreement  witJi  the  Park  Commis- 
sioners might  be  ultra  vires  and  void,  but  the  section  depriving  the 
parties  of  the  right  to  go  into  court  might  be  valid,  and  estop  any 
action  against  the  Commissioners? 

Sir  Wilfrid  Laurifr:  That  would  explain  it. 

Mr.  CiiryslFk:  I  think  that  is  so. 

Hon.  Mr.  Puc^slFy  :  Take  the  case  of  the  invasion  of  private 
property,  there  would  be  nothing  to  prevent  an  injunction  against 
the  actual  workmen  for  putting  up  towers. 
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Mr.  German:  We  got  an  injunction  against  them. 

Sir  Wilfrid  LauriKr  :  Then  you  have  attained  your  object. 

Mr.  German  :  They  shield  themselves  behind  the  Hydro 
Electric  Commission  and  ask  that  the  Hydro  Electric  Commission 
be  made  parties. 

Hon.  Mr.  PugslEy:  You  avouM  be  obliged  to  join  the  princi- 
pal with  the  contractor. 

Mr.  Chrysler:  They  have  endeavored  to  extend  the  legisla- 
tion, so  as  to  protect  the  contractor  and  render  him  a  person  invio- 
late.    Section  9  of  chapter  19  reads : — 

"The  contract  between  the  Hydro  Electric  Power  Commis- 
sion of  Ontario  and  the  F.  H.  McGuigan  Construction  Com- 
pany, is  hereby  declared  to  be  legal  and  valid,  and  the  Commis- 
sion may  carry  out  and  execute  the  said  contract,  and,  in  addi- 
tion to  all  other  powers  of  the  said  Commission,  the  said  Com- 
mission shall  have  power  and  authority  to  do  all  acts  necessary 
for  the  purposes  of  said  contract." 

It  does  not  say  that  no  action  shall  be  brought  against  the 
contractor,  but  I  suppose  he  is  exercising  the  power  of  the  Com- 
mission. But.  reverting  to  the  question  put  by  Sir  Wilfrid 
Laurier,  if  the  Hydro  Electric  Power  Commission  had  been 
authorized  by  the  Government  of  the  Province  of  Ontario  to  enter 
upon  the  waters  of  the  Niagara  River  and  to  execute  works,  the 
Hydro  Electric  Power  Commission  is  properly  constituted  as  a 
legal  body,  a  corporation.  It  has  power  to  make  contracts  with 
companies  supplying  power,  and  apparently  the  difficulty  is  at  the 
other  end;  that  is,  the  Ontario  Power  Company,  which  supplies 
the  power,  is  the  one  which  is  violating  its  powers. 

Sir  Wilfrid  Laurier:  What  are  the  powers  given  to  the 
Commission  in  regard  to  generating  electricity  ? 

Mr.  Chrysler:  Their  power  is  simply  to  purchase  or  lease 
power.     I  think  they  have  no  power  to  generate  at  all. 

Sir  Wilfrid  Laurier  :  No  power  to  generate  at  all  ? 

Mr.  Chrysler:  Not  to  generate. 

Sir  Wilfrid  Laurier:  Simply  to  buy  power  and  sell  it? 

Mr.  Chrysler  :  Yes.  There  is  no  limit  as  to  the  sources  from 
which  they  may  purchase.  The  Statute  does  not  say  in  express 
terms  that  they  are  to  use  Niagara  power ;  so  that  in  their  incep- 
tion they  are  a  legally  constituted  body.     That  is  the  reason  that 
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we  say  that  the  provision  about  the  necessity  of  a  fiat  is  a  vaHd 
provision  which  would  be  binding  upon  the  court. 

Mr.  NewcombiC:  The  Ontario  Power  Company  does  not 
derive  any  of  its  power  from  this  1909  legislation. 

Why  Disallowance;  is  Askkd. 

Mr.  Chrysler:  No,  the  argument  is  a  little  more  remote  than 
that;  but  I  think  I  have  said  all  that  it  is  necessary  to  say  in 
order  to  bring  me  to  the  point.  Why  do  we  come  here  ?  Why  do 
we  ask  the  Government  of  the  Dominion  of  Canada  to  exercise 
its  power  of  disallowance?  Well,  generally,  I  may  say  that  we 
rely  upon  the  ground  for  the  exercise  of  that  power,  which  has 
been  conceded  in  the  precedents  in  the  past,  and  in  the  documents 
in  regard  to  it  passed  by  Council  itself,  by  the  reports  of  Council 
upon  the  subject  which  make  it  the  duty  of  the  Governor  in  Coun- 
cil in  a  proper  case  to  disallow  Provincial  Acts  where  the  interests 
of  the  Dominion  are  affected. 

Sir  Wilfrid  Laurier  :  You  state  two  reasons  at  the  outset  of 
your  argument :  that  the  legislation  was  ultra  vires  and  contrary 
to  the  Constitution. 

Mr.  Chrysler  :  Yes.  The  first  one,  that  the  interest  of  the 
Dominion  is  affected  rests  upon  the  large  argument ;  that  is  to  say, 
it  has  to  take  into  account  a  multitude  of  facts  and  a  rather  wide 
grasp  of  the  whole  subject,  but  I  propose  to  put  before  the  Com- 
mittee, as  the  material  upon  which  we  ask  them  to  come  to  the 
conclusion  that  the  interests  of  the  Dominion  are  imperilled,  a 
large  mass  of  testimony,  evidence  of  opinions,  perhaps,  but  the 
opinions  of  people  who  say  that  the  financial  credit  of  the  Domin- 
ion and  of  the  Province  of  Ontario,  and  of  the  municipalities  of 
Ontario,  will  be  imperilled  if  this  Act  is  allowed  to  stand  with- 
out question.  L'jion  the  other  ground,  that  the  legislation  is  un- 
constitutional, 1  am  not  so  sure  that  we  can  rest  our  case  upon  any 
precedent.  The  ground  upon  which  it  is  put  is  that  there  is  a 
denial  of  justice  in  the  sections  of  the  Statute  which  close  the 
doors  of  the  courts  of  Ontario  to  a  very  large  number  of  people, 
who  are  affected  individually  by  this  legislation.  It  may  be  a 
question  very  arguable  how  far  such  legislation  is  unconstitu- 
tional. Our  contention  is  that  it  is,  if  the  consequences  and  the 
wide  result  of  such  legislation  is  looked  at. 
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Mr.  Nii^wcoMBK:  The  judges  have  held  that  it  is  constitutional 
as  far  as  it  has  come  before  them,  Justices  Anglin  and  Riddell. 

Mr.  ChrysIvE;r:  Mr.  Justice  Riddell  has  held  it  is  constitu- 
tional, but  the  learned  judge  had  not  perhaps  this  view  before  him. 
He  states  in  very  wide  terms  that  the  Province  of  Ontario,  or  any 
other  Province,  may,  within  the  powers  committed  to  it  by  section 
92  of  the  British  North  America  Act,  act  in  any  way  that  it  sees 
fit.  If  he  is  right,  that  perhaps  prejudices  the  question.  Yet 
there  is  a  question  whether  he  is  right  or  not,  and  that  is  a  matter, 
I  submit,  upon  which  the  Governor  in  Council  of  the  Dominion 
of  Canada  must  form  his  own  judgment. 

The  argument — I  had  not  time  to  indicate  it  fully,  but  it  is 
sufficient,  from  the  experience  which  the  members  of  the  Com- 
mittee have  had  in  these  matters  to  simply  indicate  it — is  put  in 
this  way :  that  if  the  Province  of  Ontario,  or  any  other  Province 
may  commit  an  act  or  acts,  may  enter  upon  a  policy  which  is  out- 
side of  the  powers  which  it  has  committed  to  it,  it  may  prevent 
that  power  from  being  circumscribed  by  appeal  to  the  courts  if, 
as  part  of  that  legislation,  it  provides,  as  it  does  in  this  Act,  that 
no  enquiry  into  its  powers  or  rights  can  take  place.  That  is  the 
extent  of  the  legislation  here.  Whether  the  Hydro  Electric  Com- 
mission is  a  body  carrying  out  the  powers  which  lie  within  the 
scope  of  the  provincial  legislation  cannot  be  encjuired  into.  Un- 
less they  are  parties  they  cannot  be  dealt  with.  They  mvist  be 
defendants,  and  they  cannot  be  made  defendants  without  the 
consent  of  the  Attorney-General,  and  the  consent  of  the  Attorney- 
General  even  is,  as  I  understand  the  legislation,  not  sufficient  to 
enable  anyone  to  question  it,  because  these  contracts,  and  all  that 
is  done  under  them,  are  declared  to  be  valid  and  binding  upon 
everybody. 

Whkri;  thk  MuNiciPALrriEs  Stand. 

Consider  the  effect  of  it.  It  may  not  be  a  violation  of  a  con- 
stitutional principle,  but  it  comes  very  near  to  it ;  the  powers  of 
municipalities  are  limited.  They  are  not  trading  corporations. 
They  represent  the  ratepayers.  They  impose  taxes  upon  them. 
They  expend  them  within  the  very  narrow  requirements  of  the 
municipal  housekeeping.  When  they  require  to  go  beyond  that, 
to  enter  upon  works  of  any  considerable  importance,  the  scheme 
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of  the  Municipal  Act,  in  Ontario  at  all  events,  is  that  the  rate- 
payers are  to  be  consulted.  They  are  the  partners  in  the  first 
instance,  and  the  council,  the  temporary  body  elected  from  year 
to  year,  has  no  right  to  commit  them  to  a  course  of  policy  which 
may  involve  them  in  very  large  liability,  and  perhaps  be  ruinous 
or  disastrous  to  them,  as  it  may  be  if  they  are  compelled  to  take 
power.  What  might  happen  in  thirty  years  with  electric  power? 
Electric  power  may  be  obsolete.  They  must  go  on  and  pay. for 
thirty  years.  Suppose  it  was  only  one  municipality  that  was 
concerned,  that  municipality  might  know  its  obligations.  It  is  not 
one,  but  fourteen,  who,  by  this  legislation,  without  the  right  of 
appealing  to  the  court,  are  made  partners  in  an  unlimited  partner- 
ship, in  a  concern  in  the  management  of  which  they  have  no 
voice.  The  entire  management  is  that  of  the  Hydro  Electric 
Power  Commission.  That  Commission  expend  the  money.  They 
collect  the  money.  They  do  with  it  whatever  they  see  fit.  There 
is  no  power  of  calling  them  to  account.  There  is  no  principle 
laid  down  upon  which  they  are  to  proportion  the  expenses  between 
the  different  municipalities.  There  is  no  limit  to  the  liability. 
If  a  municipality  fails,  drops  out,  becomes  unable  to  pay  its  share, 
if  five  or  ten  drop  out,  the  remaining  municipalities  may  be  liable 
for  the  whole  obligation.  That  is  viewing  the  contingency  of  a 
diminishing  contribution  to  the  fund.  On  the  other  hand  there 
is  the  power  of  accession.  A  large  number  of  municipalities  may 
be  brought  in,  municipalities  whose  contributions  will  not  pay 
their  fair  proportion  of  the  cost.  Among  the  fourteen  munici- 
palities in  question  we  have  probably  the  cream  of  the  municipali- 
ties in  that  district  of  the  Province.  It  is  contemplated  it  will  be 
extended  to  a  number  of  small  municipalities ;  whether  it  may  be 
profitable  to  do  so  or  not  it  is  hard  to  say. 

But  these  municipalities  are  all  engaged  in  a  contract,  thrust 
upon  them  by  the  Legislature,  without  the  right  of  appeal  to  the 
court  to  know  whether  such  legislation  is  constitutional  or  not, 
are  compelled  to  pay  for  thirty  years,  and  afterwards  for  a 
renewal,  which  apparently  is  vaguely  outlined  in  this  legislation, 
but  certainly  for  thirty  years  they  are  compelled  to  pay  whatever 
the  Hydro  Electric  Commission  spend  in  carrying  out  the  scheme, 
and  to  pay  whatever  the  Hydro  Electric  Commission  may  see  fit 
to  impose  upon  them  as  their  proportion  of  the  cost.     If  the 

37 


Legislature  said,  "In  proportion  to  the  horsepower  taken  or  in 
proportion  to  the  vahie  of  the  rateable  property  in  the  com- 
munity," some  principle  could  be  appealed  to,  if  the  matter  could 
be  litigated.  But  the  Hydro  Electric  Power  Commission  cannot 
be  called  to  account,  and  they  can  arbitrarily  fix  the  proportions ; 
in  fact,  the  Statute  contemplates  that  they  shall  arbitrarily,  upon 
principles  which  they  themselves  lay  down,  fix  the  ])roportions 
which  the  municipalities  shall  pay.  What  is  the  liability?  The 
liability  outlined  in  that  contract  is  for  100,000  horsepower,  at  say 
$20  or  upwards  per  annum.  That  is  two  million  dollars.  But 
that  is  only  one  element  of  cost.  There  is  a  possible  expenditure 
to  the  Hydro  Electric  Commission  under  that  legislation  of  four 
or  five  or  six  million  dollars  a  years,  which  they  may  apportion 
between  an  indefinite  number  of  municipalities  ranging  from  the 
fourteen  now  engaged  in  it  to  any  greater  number  that  may  here- 
after accede  to  it.  That  perha])s  does  not  make  it  illegal  of  itself, 
but  we  indicate  the  possibilities  of  that,  the  fact  that  this  legisla- 
tion has  been  passed  by  the  Ontario  Legislature,  that  it  has  been 
passed  for  the  purpose  of  creating  such  a  Commission  as  that  for 
the  purpose  of  using  the  credit  of  the  Province  and  of  the  muni- 
cipalities to  construct  transmission  lines  of  this  description,  in 
competition  with  existing  power  companies,  covering  exactly  the 
same  territory,  floated  with  private  capital,  and  which  had  ex- 
pended a  large  amount  of  money  already  in  the  construction  of 
transmission  lines  for  the  purpose  of  supplying  the  same  muni- 
cipalities and  the  same  area. 

Thic  Position  of  thk  Hydro  ElKctric  Commission. 

Hon.  Mr.  PugslFy  :  It  was  not  in  competition.  The  Legisla- 
ture provides  that  they  shall  not  buy  from  other  companies 
except  in  cases  where  the  Hydro  Electric  Commission  cannot 
furnish  it. 

Mr.  ChrysIvKr:  Quite  so. 

Hon.  Mr.  PugslUy:  You  say  in  competition? 

Mr.  Chrysle;r  :  Here  is  a  concrete  case.  The  Cataract  Power 
Company  was  supplying  the  City  of  Hamilton  with  power. 
Hamilton  is  one  of  these  municipalities.  The  Cataract  Power 
Company,  at  its  own  expense 
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Hon.  Mr.  Pugsli^vY  :  Was  that  incorporated  by  this  Parlia- 
ment? 

Sir  WiIvFrid  Laurier  :  By  both. 

Mr.  Chrysler  :  And  taking  power  from  the  Welland  Canal, 
with  the  consent  of  this  Government,  at  Decew  Falls — not  from 
the  Niagara  River ;  but  it  was  o])erating  in  that  region,  carrying 
on  a  large  business  ;  had  not  merely  a  project  in  the  air,  but  a  com- 
pany with  its  works  completed,  delivering  power  to  the  City  of 
Hamilton  for  light  and  power  purposes,  delivering  power  to  three 
or  four  different  electric  railways  in  the  neighborhood  of  Hamil- 
ton, and  necessarily  paying  interest  upon  its  money  and  operating 
entirely  at  its  own  risk,  its  sphere  has  been  invaded  by  the  Hydro 
Electric  Power  Commission,  who,  with  the  capital  supplied  on  the 
credit  of  the  Province,  and  a  contract  forced  ui)on  the  munici- 
palities, have  now,  or  will  have,  as  soon  as  the  Cataract  Power 
Company's  contract  terminates,  if  there  is  a  contract — I  do  not 
know  how  that  is — the  right  to  enter  Hamilton  and  compel  them 
to  take  all  the  power  the-  contract  calls  for  before  they  can  take 
any  power  from  the  Cataract  Company.  That  is  so  with  Toronto. 
No  doubt  the  Electrical  Development  Company  expected  to  find 
its  customers  for  power  largely  in  Toronto,  and  it  was  part  of 
the  scheme  that  they  should  build  an  electric  railway,  utilizing  the 
right  of  way  between  the  towers  for  that  purpose ;  they  had  got  a 
certain  distance  with  their  works,  had  expended  a  large  amount 
of  money,  and  had  its  arrangements  made  for  the  continuation 
and  completion  of  a  very  extensive  system  and  had  borrowed  for 
its  purposes  more  than  five  millions  of  dollars. 

The  Electric  Development  Co.'s  Borrowings. 

Mr.  German  :  Seven  millions. 

Mr.  Chrysler  :  Upon  the  credit  of  that  company  almost  en- 
tirely in  England,  its  operations  being  carried  on  with  the  sanction 
of  this  Parliament  and  the  Ontario  Government  for  several  years, 
and  then  this  competitor  comes  in.  Of  course  these  companies, 
and  the  people  who  are  interested  in  them,  are  very  much  inter- 
ested in  ascertaining  if  these  proceedings  are  legal,  but  the  courts 
are  closed  to  them ;  they  cannot  do  it.  Now,  I  would  like  to  refer 
to  what  I  say  is  a  mass  of  testimony  about  this  question.  In  the 
first  place  I  refer  to  a  paper,  which  is  an  opinion  of  a  very  eminent 
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lawyer,  Mr.  A.  V.  Dicey,  K.C.,  Vinerian  Professor  of  English 
Law  at  Oxford.  This  opinion  has  appeared  in  the  press,  so  I  am 
not  stating  anything  confidential  in  giving  it.  This  opinion  was 
obtained  through  Mr.  Goldwin  Smith,  who  was  interested  in  the 
matter  merely  as  a  public-spirited  citizen,  and  I  refer  particularly 
to  the  answer  to  the  fifth  question.  I  may  say,  generally,  that  Mr. 
Dicey 's  opinion,  as  far  as  it  goes,  upon  the  technical  question,  is 
in  favor  of  the  view  as  to  legality  of  these  Statutes,  and  as  to  the 
wide  power  of  the  Ontario  Legislature.  The  fifth  question 
touches  the  ground  upon  which  we  rely : — 

"5.  Generally,  what  remedy  have  individuals  for  injustice 
worked,  or  which  may  be  worked,  by  the  Ontario  Acts  in 
question  ? 

"Answer  to  fifth  question.  The  injustice  and  impolicy  of  \ 
these  Acts  is  almost  patent.  It  is  clear  further,  that  although 
they  may  directly  afifect  only  property  and  civil  rights  in  a  par- 
ticular province,  they  must  affect  the  credit  and  interest  of  the 
Dominion  of  Canada  as  a  whole.  The  Power  Commission  Act, 
1909,  appears  to  be,  if  there  be  any  difference,  rather  more 
■  opposed  to  the  ordinary  rules  of  just  legislation  than  even  the 
Acts  relied  upon  in  the  Cobalt  case.  P)Ut  the  obvious  unfair- 
ness of  a  law  can  hardly  affect  its  validity  if  the  law  falls  within 
the  terms  of  the  British  North  America  Act,  sec.  92,  sub-sec. 
13.'" 

Mr.  Dicey  suggests  a  doubt  in  the  next  sentence,  which  he  does 
not  express  an  opinion  about : — 

"The  idea,  indeed,  naturally  suggests  itself  that  a  so-called 
law  which  without  compensation  confiscated  the  property  of  an 
individual  or  of  designated  individuals,  or  imposed  upon  an 
individual  or  such  designated  individuals,  liability  for  a  con- 
tract into  which  he  or  they  had  not  in  fact  entered  might  be 
'  held  invalid  as  not  being  a  law  at  all,  i.e.,  as  lacking  that  gen- 
erality which  some  writers  ascribe  to  a  law,  and  that,  e.g.,  the 
Power  Commission  Act,  1909,  sections  2-8,  might  thus  be 
treated  by  a  court  as  falling  outside  section  92  altogether  on  the 
ground  that  it  was  not  a  law  at  all.  But  I  doubt  greatly 
whether  this  position  could  be  maintained  with  success  before 
the  Privy  Council." 

However.  I  quote  this  opinion  more  for  the  expression  of 
opinion  of  a  man  of  very  wide  reputation,  that  this  legislation 
must  affect  the  credit  and  interest  of  the  Dominion  of  Canada  as 
a  whole.     Whatever  else  he  is  doubtful  about  in  his  opinion  as 
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to  the  law,  Mr.  Dicey  is  clear  as  to  that.  Then  I  say,  if  that  be  so, 
one  of  the  grounds  upon  which  this  Government  has  in  times  past 
disallowed  provincial  legislation  is  established. 

Views  of  Prominent  Englishmen. 

The  next  paper  is  a  printed  paper,  but  it  contains  a  reprint  of 
a  number  of  letters  which  have  been  received  by  different  mem- 
bers of  this  Government.  One  is  from  Lord  Ridley  to  Hon.  W.  S. 
Fielding,  and  dated  May  4th,  1906,  and  he  says : — 

"The  proposals  in  this  Act,  overriding  the  views  of  the  rate- 
payers, making  contracts  without  their  consent,  and  enacting 
very  unusual  legislation  staying  pending  actions,  are  of  so  novel 
and  far-reaching  a  character  that  I  venture  to  hope  the  Domin- 
ion Government  will  give  verv  serious  consideration  to  the  ques- 
tion." 

Then  the  next  is  a  letter  from  Sir  Seymour  King,  a  very 
eminent  banker,  and  I  pass  over  the  introductory  language : — 

"T  feel  such  alarm  over  the  situation  that  I  am  constrained 
to  draw  your  special  attention  to  it  and  ask  if  your  Govern- 
ment cannot  intervene  to  veto  it.  Unless  this  can  be  done,  I 
feel  satisfied  that  the  effect  on  the  credit  of  the  Dominion  as  a 
whole  will  prove  most  injurious. 

"Financiers  in  London  have  been  for  the  last  three  years 
following  the  actions  of  the  Ontario  Government  in  regard  to 
the  question  of  electrical  power  with  a  great  deal  of  concern. 
The  securities  of  companies  incorporated  by  the  province  for 
the  development  of  Niagara  power  are  widely  held  in  England. 
These  securities  have  been  very  much  depreciated  by  the 
threatened  competition  of  the  Government  undertaking,  and  as 
such  competition  is  understood  to  be  in  violation,  or  at  any 
rate  in  derogation,  of  the  terms  of  the  charter  granted  by  the 
Ontario  Legislature,  the  favorable  opinion  formerly  enter- 
tained here  of  Canadian  institutions  has  received  a  severe 
shock  which  will  reflect  on  the  credit,  not  only  of  the  province 
immediately  implicated,  but  of  the  Dominion  as  a  whole. 

"The  proposals  of  the  recent  Act  of  1909  are  legislative 
innovations  of  a  most  unheard-of  character.  This  Act  assumes 
to  make  for  several  of  the  principal  municipalities  of  the  pro- 
vince a  contract  they  have  not  made  for  themselves,  and 
imposes  upon  the  ratepayers,  without  their  consent,  a  very 
serious  liability,  the  ultimate  limits  of  which  are  unascertained 
and  unlimited. 
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"The  Act  also  contains  extraordinary  provisions  forbidding 
resort  to  the  courts  and  staying  pending  actions. 

"Such  disregard  of  fundamental  principles  of  legislation  is 
calculated  to  awake  grave  distrust  in  the  mind  of  the  British 
investor,  and  the  contemplation  of  such  levity  in  dealing  with 
grave  matters  of  legislation  cannot  fail  to  produce  a  serious 
distrust  of  Canadian  investments.  The  British  public  does  not 
discriminate  nicely  between  the  provinces  and  the  Dominion  in 
matters  of  this  sort,  and  the  latter  will  inevitably  find  itself 
involved  in  the  odium  attaching  to  the  provincial  legislation. 

"As  a  banker,  a  member  of  Parliament,  and  one  who  is 
largely  interested  in  Canadian  investments,  I  feel  justified  in 
urging  upon  you  with  all  earnestness  the  desirability  of  your 
Government  disallowing  this  legislation  in  order  that  investors 
may  be  reassured  and  potential  damage  to  the  Dominion 
averted." 

Then  there  is  a  letter  from  Mr.  H.  Evans  Gordon,  of  the  firm 
of  H.  Evans  Gordon  &  Co.,  stockbrokers  in  London,  to  Lord 
Strathcona,  dated  29th  April,  1909.  The  only  clause  I  need  refer 
to  is  this  : — 

"We  shall  feel  it  a  special  favor  if  you  will  inform  us  how 
we  can  bring  an  influentially  signed  protest  from  investors  and 
others  interested  in  Canadian  securities  before  the  Dominion 
Government,  as  we  feel  sure  such  very  arbitrary  and  incon- 
siderate legislation  must  have  a  very  adverse  influence  if  per- 
sisted in." 

These  opinions  are  from  different  types  of  men,  differently 
constituted,  and  viewing  the  matter  from  different  points  of  view. 
The  next  is  a  letter  from  an  investor,  from  Mr.'  J.  W.  Palmer, 
who  is  the  manager  of  the  estates  of  the  Duchess  of  Marlborough. 
He  says : — 

"I  am  one  of  the  executors  of  the  late  Lilian  Warren, 
Duchess  of  Marlborough.  During  her  lifetime  (she  died  on  the 
11th  January  last)  I  acted  as  her  resident  estate  agent  and  busi- 
ness advertiser,  and  during  that  period  I  came  in  contact  with 
several  Canadian  gentlemen  having  large  interests  in  electrical 
companies  in  the  Province  of  Ontario,  Canada. 

"After  discussing  with  these  gentlemen  very  fully  the  facts 
relating  to  the  charters  and  concessions  granted  to  the  Toronto 
Electric  Light  Company  and  the  Electrical  Development  Com- 
pany of  Ontario,  Limited,  and  the  future  possibilities  of  those 
two  companies,  I  readily  assented  on  the  apparent  good  faith 
of  the  said  charters  and  concessions,  to  advise  the  Duchess  to 
invest  money  in  both  companies. 
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"I  also  advised  some  of  my  friends  to  invest,  and  I  also  in- 
vested nearly  the  whole  of  my  capital  in  the  two  concerns.  The 
sum  so  invested  amounts  to  between  £25,000  and  £30,000." 

Then,  after  discussing  the  provisions  of  the  legislation,  which 
would  be  mere  repetition,  this  is  the  significant  sentence  of  his 
letter,  to  my  mind : — 

"I  need  hardly  say  that  if  such  legislation  is  adopted,  noth- 
ing will  ever  induce  me  to  invest  a  further  penny  in  any  Cana- 
dian securities,  nor  could  I  advise  any  of  my  friends  to  do  so, 
and  it  appears  reasonable  to  suppose  that  my  feeling  and  my 
action  would  be  the  feeling  and  action  of  my  countrymen  who 
had  money  to  invest." 

The  remaining  portion  of  the  letter  is  all  pertinent,  but  it  is  too 
long  to  read.  Here  is  a  short  article  by  Prof.  Goldwin  Smith,  in 
the  Farmer  s  Weekly  Sun,  August  4th,  1909 : — 

''In  the  Toronto  Financial  Post  will  be  f(jund  a  very  able 
and  instructive  article  on  the  course  of  arbitrary  legislation 
into  which  the  province  is  being  drawn.  What  the  Provincial 
Government  claims,  and  is  apparently  upheld  by  its  followers  in 
claiming,  is  an  Imperial  power  of  confiscation  and  excluding 
parties  aggrieved  from  the  courts  of  justice. 

"The  Statist  warns  us,  and  we  may  be  sure  with  authority, 
against  the  effect  which  the  proceedings  of  the  Ontario  Govern- 
ment and  Legislature  cannot  fail  to  have  on  Canadian  invest- 
ments. The  high-handed  way  in  which  the  thing  has  been  done 
cannot  fail  to  be  an  additional  cause  of  mistrust." 

AIr.  Goi^dwin  Smith's  Opinion. 

There  are  a  number  of  articles  of  Goldwin  Smith's,  which  we 
have  here.  In  the  Financial  Post  of  Canada  we  have  a  very  able 
letter  c|uoted  at  length  from  the  Financial  Jlnics.  This  is  from 
W.  R.  Lawson,  who,  I  understand,  is  a  leading  financial  critic  in 
England.    He  says  : — 

"In  commenting  on  the  Florence  ^Mining  Company's  case, 
to  which  1  referred  in  a  previous  article.  Mr.  Aylesworth.  the 
Dominion  Minister  of  Justice,  said  that  a  Provincial  Legisla- 
ture might,  if  it  liked,  repeal  Magna  Charta.  Sir  James  Whit- 
ney at  once  took  the  hint  and  rushed  through  the  Ontario 
Legislature  an  Act  which  practically  has  that  effect.  He 
selected  the  most  vital  and  fundamental  clause  in  it  for  special 
repudiation. 
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"Article  40  makes  King  John  promise,  'To  none  will  we 
sell,  to  none  will  we  deny,  to  none  will  we  delay  right  or 
justice.'  But  that  happened  long  ago — the  date  was  1215 — and 
such  ancient  law  does  not  suit  the  present  Conservative  Legisla- 
ture of  Ontario.  It  very  appropriately  concluded  its  last  ses- 
sion by  passing  a  Bill  with  this  amazing  clause  in  it.  (Mr. 
Lawson  here  quotes  the  notorious  clause  8.)  In  its  English  as 
well  as  in  its  law  the  above  section  compares  unfavorably  with 
the  terse  and  vigorous  language  of  1215.  Before  doing  away 
altogether  with  Magna  Charta  and  consigning  it  to  the  lumber 
room,  Ontario  legislators  might  study  it  as  a  model  of  bill- 
drafting.  In  that  important  art  they  certainly  do  not  shine. 
But  in  time  they  may  acquire  greater  skill  and  courage  as 
imitators  of  King  John.  If  he  had  been  in  Sir  James  Whitney's 
place  he  would  not  have  wasted  time  on  long-winded  palaver. 
He  would  simply  have  issued  his  royal  decree  that  the  courts 
of  Ontario  'shall  be  and  the  same  are  hereby  forever  closed.'  " 

Then  there  is  a  quotation  from  the  London  Financier.  It 
appears  in  the  Financial  Post  of  Canada  of  the  5th  June,  1909 — 
as  copied  from  the  Financier: — 

"As  English  capital  is  jeopardized  by  the  Ontario  Govern- 
ment's policy,  Canadian  indignation  is  shared  here,  and  the 
incident  will  not  be  quickly  forgotten  or  forgiven.  That,  of 
course,  is  bad  for  legitimate  enterprise  in  Canada;  it  may  have 
a  damaging  effect  on  Ontario's  credit,  and  it  may  be  injurious 
to  the  financial  interests  of  the  Dominion  as  a  whole,  for  once 
capital  is  scared  from  any  field  of  investment  it  cannot  easily 
be  attracted  back  again." 

In  the  same  number,  an  editorial  of  the  Financial  Post  contains 
this  sentence : — 

"The  action  of  the  Ontario  Government  over  this  hydro- 
electrical  project  has  been  calculated  to  strike  the  worst  blow 
at  Canadian  credit  which  could  well  have  been  devised.  The 
welfare  of  this  country  is  too  greatly  bound  up  in  its  ability  to 
secure  funds  from  abroad.  Its  natural  resources  are  its 
greatest  asset,  but  only  secondary  to  these  is  the  credit  which 
will  enable  us  to  keep  these  natural  resources. 

"Grounds  of  the  highest  public  policy  demand  that  the 
Dominion  Government  should  exert  its  power  of  disallowance. 

"It  is  fortunate  that  legislation  such  as  chapter  nineteen 
contains  in  its  essential  viciousness  the  flaw  which  vitiates  it. 
While  many  other  grounds  have  been  urged,  we  venture  to  sub- 
mit the  following  point.  Chapter  nineteen  renders  nugatory  the 
power  of  Ihe  courts  in  this  province,  in  so  far  as  the  matters 
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covered  by  this  particular  Act  are  concerned.  If  it  is  reason- 
able or  competent  for  the  Legislature  to  declare  away  the  power 
of  the  courts  in  one  Act,  there  is  no  reason  to  prevent  its  doing 
so  in  every  Act  on  the  Statute  book.  The  courts  are  thus 
rendered  of  no  accoimt,  the  judiciary  becomes  a  nullity.  The 
British  North  America  Act,  while  giving  very  wide  powers  to 
the  Provincial  Legislatures,  retained  in  the  hands  of  the  Domin- 
ion Government  the  appointment  of  the  judges,  thus  demon- 
strating the  principle  that  there  should  be  a  certain  power  or 
prerogative  retained  in  the  Dominion  Government  over  the 
provincial  courts." 

The  London  Statist's  Opinioj\\ 

Then  I  have  an  article  from  the  Statist,  quoted  in  the  Toronto 
Globe  of  29th  July,  1909.    I  am  only  reading  one  paragraph : — 

"It  must  be  pointed  out  that  the  grounds  on  which  British 
capital  has  already  been  placed  by  means  of  the  Electrical 
Development  Company  of  Ontario,  Limited,  in  Ontario,  was  a 
purchase  by  the  comjiany  from  the  Government  of  certain 
franchises  and  rights  for  a  cash  payment  of  a  royalty  embodied 
in  a  contract  between  parties  in  which  the  conditions  were 
explicitly  set  forth.  It  will  thus  be  seen  that  not  only  is  the 
Government  of  Ontario  entering  into  direct  competition  with  a 
trading  concern  which  is  working  by  faith  of  a  charter  granted 
by  the  Government,  but  it  is  attempting  to  use  its  powers  in  a 
high-handed  fashion,  whereby  security  granted  by  the  Govern- 
ment, and  for  which  payment  was  duly  made,  is  endangered. 
If  the  Ontario  Government  persists  in  the  course  which  it 
apparently  has  marked  out  for  itself,  we  fear  it  will  have  a 
detrimental  effect  on  British  investors,  and  that  the  credit  of 
the  Dominion  as  a  whole  will  suffer.  For  it  should  be  pointed 
out  that  in  such  a  case  the  British  public  will  be  slow  to  dis- 
criminate between  provinces  and  the  Dominion  as  a  whole.  In 
the  last  resort  it  seems  pertinent  to  enquire  whether  the 
Dominion  Parliament  has  powers  whereby  such  an  astounding 
piece  of  attempted  legislation  may  not  be  vetoed. 

"Our  strictures  are  intended  not  primarily  in  the  interests 
of  the  Electrical  Development  Company  of  Ontario,  Limited, 
but  in  the  interests  of  the  province  itself  and  of  the  Dominion 
as  a  whole.  It  is  scarcely  necessary  to  labor  the  point  that  it  is 
largely  by  means  of  the  capital  that  Great  Britain  has  poured 
without  stint  into  the  Dominion  that  the  progress  of  Canada 
has  been  so  ra])id,  and  it  can  hardly  be  considered  that  the 
time  has  yet  arrived  when  the  Dominion  can  dispense  with 
further  supplies  of  British  capital.     In  order  to  insure  that 
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such  capital  be  forthcoming,  however,  it  will  be  necessary  that 
British  investors  shall  have  full  confidence  that  perfect  fairness 
and  stability  will  be  assured  to  any  company  seeking  capital. 
So  far  as  the  Province  of  Ontario  itself  is  concerned,  we  would 
ask,  in  what  way  does  the  province  propose  to  find  the  new 
capital  which  will  still  be  required,  and  that  in  large  amounts, 
for  the  further  developments  of  the  province." 

In  the  Financial  limes  of  26th  July,  1909,  this  sentence  occurs 
in  a  long, editorial.  I  am  selecting  only  those  which  bear  upon  the 
question  of  the  legislation  affecting  the  interest  of  the  Dominion : 

"Meanwhile  no  little  harm  has  been  done  to  Canadian 
interests  in  London  through  this  ill-starred  episode.  Its  eft"ect 
was  seen  in  every  new  issue  made  during  the  past  half  year. 
The  Dominion  Government,  the  Provincial  Governments,  the 
municipalities,  the  railway  companies,  and  all  Canadian  bor- 
rowers, public  or  private,  have  had  to  pay  a  substantial  penalty 
for  Sir  James  Whitney's  action.  Every  single  loan — and  they 
number  at  least  a  dozen — would  have  realized  2  or  3  per  cent, 
more  but  for  the  Ontario  bogey.  On  an  aggregate  of  twenty 
millions  sterling,  which  is  within  the  mark,  that  represents  a 
loss  of  i600,000  to  Canada.  Every  succeeding  issue  suffers 
more  and  more  severely  through  Ontario's  attempt  to  side- 
track Magna  Charta." 

Suppose,  if  you  like,  that  this  criticism  is  unjust,  that  it  is  too 
strongly  put,  that  there  may  be  a  great  deal  to  be  said  for  the 
legislation  that  is  not  said  in  this  paper  and  others,  still  this 
criticism  is  extant  in  powerful  and  influential  journals,  and  is  read 
by  investors  of  the  utmost  importance  to  Canada.  The  article 
continues : — 

"Take  as  a  special  example  the  very  latest  issue — the  Grand 
Trunk  Pacific  have  two  millions  sterling  with  a  three  per  cent. 
Dominion  guarantee.  That  was  a  second  instalment  of  the 
Government's  cjuota  of  the  bonds  of  the  Prairie  and  Mountain 
sections  of  the  main  line.  The  first  instalment,  £3,200,000,  was 
offered  four  years  ago  at  95  and  well  taken.  This  time  the 
price  had  to  be  reduced  to  82j^ — a  loss  to  the  Grand  Trunk 
Pacific  Company  of  12^^-4  points — equal  to  a  quarter  of  a 
million  sterling.  Nor  can  the  drop  be  explained  away  by  refer- 
ence to  external  causes,  such  as  different  conditions  of  the 
money  market,  for,  strangely  enough,  the  bank  rate  was  the 
same  on  both  occasions,  namely,  2^4  per  cent. 

"Canadians  might  do  well  to  reflect  on  the  instructive,  if  un- 
pleasant, fact  that  though  they  are  now  at  a  great  height  of 
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credit  and  prosperity  they  are  having  to  pay  for  borrowed 
money  quite  as  high  rates  as  they  did  a  quarter  of  a  century 
ago.  That  is,  no  doubt,  chiefly  due  to  their  being  such  lavish 
borrov^ers,  but  recently  there  have  been  aggravating  causes  as 
w^ell,  and  the  Ontario  bogey  has  been  one  of  them.  They  can 
hardly  feel  flattered  as  a  nation  when  a  three  per  cent.  Domin- 
ion guarantee  is  not  valued  in  London  higher  than  82j/2." 

Mr.  Tusticu  Riddkll's  Judgment. 

Mr.  Chrysler:  Before  proceeding  further  with  the  references 
to  financial  authorities  upon  the  subject  of  the  interference  with 
the  credit  of  the  Dominion,  I  desire  to  mention  a  point  that  has 
occurred  to  me  in  reference  to  Mr.  Newcombe's  query  with  regard 
to  the  judgment  of  Mr.  Justice  Riddell.  It  seemed  to  me  I  had 
overlooked  an  observation  that  should  have  been  made.  Mr.  New- 
combe  suggested  that  the  judgment  of  Mr.  Justice  Riddell  pro- 
nounced the  legislation  of  1909  constitutional,  and  I  said  that  for 
the  purpose  of  the  present  application  that  was  a  matter  which 
would  have  to  be  determined  by  His  Majesty's  Council ;  but 
although  that  observation  may  be  quite  true  and  perhaps  appro- 
priate, I  overlooked  another  thing  which  should  be  said  in  connec- 
tion with  Air.  Justice  Riddell's  judgment,  and  which  points  to 
the  peculiar  and  dangerous  position  in  which  we  are  placed.  Mr. 
Justice  Riddell's  judgment  is  not  appealable.  He  has  pronounced 
this  legislation  of  1909  constitutional.  We  do  not  agree  with  him. 
If  his  judgment  was  open  to  appeal  we  should  appeal  to  the 
Supreme  Court  and  the  Privy  Council.  His  judgment  closes  our 
action.  He  stops  it  there,  and  there  is  no  appeal  from  it,  because 
he  has  merely  stayed  proceedings.  It  is  not  a  final  judgment. 
Our  action  is  still  alive.  So  that  no  matter  how  much  we  may 
diflfer  from  his  view  as  to  this  being  a  constitutional  Act,  we  have 
to  accept  it,  we  are  bound  by  it. 

Hon.  Mr.  PugslEy:  Is  his  judgment  not  final?  He  stays  it 
forever. 

Mr.  Chrysler  :  The  Legislature  says  so,  as  I  pointed  out.  He 
stays  it  pending  further  order. 

Hon.  Mr.  PugslEy:  Does  he  say  "pending  further  order?" 
I  thought  not. 

Mr.  Chrysler  :  He  stays  it  indefinitely.  He  says  that  although 
the  Statute  says  that  the  proceedings  shall  be  forever  stayed  he 
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does  not  think  it  means  that.  He  says  there  are  eventualities 
which  may  happen  which  may  do  away  with  the  effect  of  the 
Statute. 

Mr.  Neiwcgmbii;:  What  is  the  form  of  the  order? 
Mr.  Chrysler  :  There  is  no  order  to  appeal  from ;  he  simpl}- 
says  the  action  is  stayed. 

Hon.  Mr.  PugsIvE;y  :  I  should  be  surprised  if  there  was  no 
appeal  from  it. 

Mr.  Chrysler  :  Oh,  there  is  no  appeal. 

Mr.  Newcombe):  He  must  have  given  effect  to  his  judgment 
by  an  order. 

Mr.  Chrysler  :  I  think  he  simply  endorsed  on  the  record  that 
this  action  should  be  stayed.  I  do  not  think  there  is  any  order 
possible.    He  did  not  order  anything. 

Mr.  NewcombE:  Why  did  you  not  proceed  with  your  action? 
Mr.  Chrysler:  Because  he  stays  it.    The  Act  stays  it  and  the 
Act  is  a  mandate  to  every  judge  in  Ontario. 

Hon.  Mr.  PugslEy:  That  is,  if  it  is  intra  vires;  if  it  is  ultra 
vires  it  is  waste  paper. 

Mr.  NewcombE:  You  have  to  get  an  adjudication  on  the  ques- 
tion whether  the  Act  stays  it. 

Mr.  Chrysler  :  We  cannot.  The  Statute  says  you  cannot  pro- 
ceed, you  cannot  get  into  the  court  with  this  or  any  other  action. 
I  will  refer  to  that  presently. 

Hon.  Mr.  PugslEy  :  You  say  the  judge  made  no  order  at  all, 
and  held  that  his  hands  were  tied,  and  went  no  further. 

Mr.  Chrysler:  This  is  the  conclusion.  A  large  part  of  his 
judgment  is  taken  up  with  the  question  of  whether  the  Legislature 
could  be  considered  to  have  exceeded  its  powers  (page  1167, 
Weekly  Reporter,  13  Ontario)  : — ■ 

"Thus  in  the  Cobalt  case  all  rights  of  the  plaintiffs,  if  they 
had  any,  were  taken  away  by  the  Act  of  1907.  They  should 
not  have  proceeded  with  the  action  after  the  passing  of  that 
Act.  Their  action  was  not  stayed  by  the  Legislature,  and  they 
therefore  had  the  legal  right  to  proceed,  but,  failing,  they  were 
ordered  to  pay  the  costs  after  the  time  at  which  they  should 
have  proceeded.  As  to  the  costs  before  the  passing  of  that 
Act,  the  Legislature  had  before  its  mind  the  fact  that  the  litiga- 
tion was  going  on  and  made  no  provision  for  costs.  I  think  I 
should  not  award  costs.  Had  the  Legislature  intended  the 
court  to  have  any  control  over  the  costs  it  would  have  said  so. 
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That  was  the  principle  of  the  award  in  that  case,  and  it  had  no 
other  significance. 

"In  the  present  case,  however,  the  Legislature  has  not 
simply  determined  the  rights  by  legislation,  leaving  it  open  to 
the  litigants  to  ask  the  courts  to  declare  the  rights ;  the  Legis- 
lature has,  on  the  contrary,  stayed  the  action  itself — making  no 
provision  for  costs.  I  can  give  no  costs.  Such  an  award  of 
costs  would  itself  be  a  proceeding  with  the  action.  /  can  only 
declare  that  this  action  is  stayed  by  legislation — and  retain  the 
action." 

Effect  of  thk  Decision. 

Sir  Wilfrid  LauriFr:  Then  is  that  not  final — till  further 
order  ? 

Mr.  Chrysler:  It  does  not  dispose  of  the  action,  because 
he  says  in  the  same  breath  that  the  action  is  still  in  court. 

Mr.  NewcombE:  Surely  that  is  a  stay  forever. 

Mr.  Chrysler  :  As  I  understand  the  Statute,  if  it  went  to  an 
officer  of  the  court  to  ask  him  to  make  an  order  or  enter  judgment, 
he  would  say,  "There  is  the  Statute,  I  cannot  act  in  this  case,  I 
cannot  take  out  an  order."  Mr.  Justice  Riddell  says,  "I  cannot 
direct  payment  of  costs." 

Mr.  NewcombE:  He  has  decided  something  there. 

Hon.  Mr.  PugslEy  :  Could  you  not  apply  to  him  for  an  order 
that  the  action  should  proceed,  and  if  he  refuses  it,  it  is  a  final 
order  from  which  you  could  appeal? 

Mr.  Chrysler  :  I  have  not  been  in  any  way  the  adviser  of  the 
parties.  I  am  only  appearing  on  this  application,  and  I  have  not 
considered  the  matter  as  the  solicitors  have  done,  but  they  assure 
me  that  their  hands  are  tied.  They  can  go  no  further  in  any 
direction. 

Hon.  Mr.  PugslEy:  They  are  tied  if  the  Statute  is  intra  vires: 
if  it  is  not  intra  vires  they  are  not  tied ;  it  is  then  waste  paper  and 
of  no  effect. 

Mr.  German  :  If  the  Statute  was  not  intra  vires  it  would  be  no 
use  asking  these  gentlemen  for  its  disallowance. 

Mr.  Chrysler  :  I  have  not  said,  I  did  not  intend  to  say,  that 
the  Legislature  could  not  say  that  no  action  shall  be  brought  in 
a  particular  case.  Of  course,  the  precedent  for  that  is  as  old  as 
the   Statute  of  Frauds,  which   says  no  action  shall  be  brought 
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unless  there  is  an  agreement  in  writing.  I  suppose  that  is  closing 
the  door  to  the  hearing  of  matters  not  so  attested.  There  may  be 
various  matters  in  which  it  is  quite  competent  for  the  Legislature 
to  say  that  no  action  shall  be  brought  against  certain  officers  with- 
out notice.  There  are  a  large  number  of  different  instances  of 
legislation,  in  which,  in  some  form  or  another,  the  right  of  bring- 
ing an  action  has  been  limited,  and  that,  perhaps,  is  all  that  this 
legislation  covers,  up  to  a  certain  point. 

Hon.  Mr.  PugsIvKy  :  If  you  admit  it  is  intra  vires,  there  could 
be  no  object  in  your  appealing  to  a  higher  court. 

Mr.  Chrysi,Er:  It  is  a  question  which  is  arguable.  It  is  a 
question  which  certainly  would  have  been  appealed  if  Mr.  Justice 
Riddell's  judgment  had  been  open  to  appeal.  The  very  question 
which  he  decided,  the  point  which  was  argued  before  him,  was 
that  there  was  such  fundamental  interference  with  the  rights  of 
municipalities  and  the  rights  of  contract,  that  it  was  ultra  vires  of 
the  Legislature.  That,  no  doubt,  was  argued,  and  Mr.  Justice 
Riddell  decided  that  it  was  not;  and  whether  we  wish  or  not,  by 
the  course  that  the  legislation  has  taken,  and  the  construction  he 
has  put  upon  it,  we  cannot  go  any  further.  I  cannot  say  any  more 
as  to  that,  and  that  is  so  of  all  the  other  litigation.  We  cannot 
try  it.  If  we  could  have  gone  to  the  Court  of  Appeal  we  would 
no  doubt  have  done  so  long  ago. 

Other  English  Financial  Papers. 

With  regard  to  the  opinions  of  financial  authorities,  there  is 
an  article  here  which  I  will  not  read,  but  to  which  I  would  ask  the 
attention  of  the  Committee,  from  the  London  Economist,  so  late 
as  the  11th  September,  1909,  which  is  occasioned  by  a  statement 
from  the  Premier,  Sir  James  Whitney,  in  which  he  resents 
criticism  of  the  policy,  and  this  is  a  reply.  The  text  of  this  is 
taken  from  the  Financial  Post  of  Canada,  and  published  in  that 
paper  on  the  11th  September,  1909.  The  extract  from  the 
Economist  was  no  doubt  of  an  earlier  date. 

Here  is  the  Investor's  Rcviezv,  founded  in  1892,  which,  I  am 
told,  is  a  journal  having  a  large  circulation  among  private  in- 
vestors, the  smaller  investors,  not  the  professional  so  much  as  the 
small  people  who  invest  for  the  income  to  be  derived  from  it.  It 
is  the  issue  of  the  11th  September,  1909.  There  is  nothing  new  in  it, 

50 


except  that  it  covers  another  part  of  the  field.  It  reaches  another 
constituency  from  the  other  newspapers,  and  is  correspondingly 
wider  in  its  influence.  The  Financial  Post  of  Canada,  on  the  2nd 
October,  1909,  has  an  article  from  Mr.  R.  J.  Barrett,  who  is 
stated  to  be  editor  of  the  Financier  and  Bullionist,  of  London.  I 
shall  read  a  few  extracts  (not  long  ones).  After  reviewing  the 
history  of  the  matter  he  says : — 

"Sir  James  Whitney  complains  that  reputable  financial  and 
other  journals  in  London  have  condemned  the  policy  of  his 
Government  without  endeavoring  to  elicit  all  that  might  be 
said  in  its  favor.  Well,  he  has  now  been  given  the  opportunity 
of  presenting  his  own  case,'  but  the  judicial  instinct  of  the 
British  public  perceives  that  he  has  neither  explained .  the 
motives  of  aggression  nor  justified  the  extraordinary  action  of 
his  Government.    The  essential  facts  still  uncontroverted  are : 

"(1)  That  the  Ontario  Government,  after  contracting  with 
the  Electrical  Development  Company,  of  Canada,  to  supply 
Toronto  and  other  municipalities,  created  a  competitive  organi- 
zation of  its  own  for  the  same  purpose. 

"(2)  That  it  refused  adequate  compensation  to  the  company 
it  first  authorized  and  now  endeavors  to  supplant. 

"(3)  That  it  persists  in  its  policy,  notwithstanding  that 
actions  decided  in  the  courts  have  established  the  illegality 
thereof. 

"(4)  That  in  order  to  debar  the  aggrieved  from  the  redress 
the  law  allows,  the  Government  has  passed  an  Act  that  over- 
rides the  law,  and  precludes  the  action  of  the  courts  and  the 
course  of  justice. 

"(5)  That  in  consequence  of  such  policy  and  procedure — 
•  condemned  alike  by  the  jurists  of  the  Dominion  and  the  United 
Kingdom — many  thousands  of  pounds  sterling  staked  by 
I^)ritish  investors  in  the  Electrical  Development  Co.  of  Canada, 
on  the  strength  of  the  contract  since  violated,  have  been  lost 
and  other  investments  are  now  imperilled. 

"Ls  it  surprising  under  the  circumstances  that  'reputable 
financial  and  other  journals'  in  London  condemn  the  action  of 
the  Ontario  Government,  that  the  incident  is  regarded  as  the 
most  deplorable  in  recent  financial  history,  that  Canadian 
credit  has  suffered  in  the  dominating  money  market  of  the 
world,  that  unpleasant  comparisons  are  being  made  between 
Ontario  and  certain  Latin-American  Republics  that  are  held  in 
odium  by  the  British  investor?" 
And  in  the  next  column : — 

"That  incident  is  regarded  as  a  test  of  Canada's  probitv — of 
its  claim  to  prime  consideration  from  British  capital.     I  doubt 
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whether  Sir  James  Whitney  and  his  colleagues  realize  the  sur- 
prise and  mortification  their  action  has  excited  here — whether 
they  apprehend  the  ill  results  that  may  ensue.  Well-wishers  of 
Canada  are  grieved  beyond  measure  that  the  British  investor 
has  been  smitten  in  the  house  of  a  friend — that  his  reliance  on 
Canadian  integrity  may  seem  to  him  a  broken  reed,  that  Cana- 
dian credit  has  suffered  in  the  homeland's  estimation.  It  is 
useless  to  argue  that  only  one  instance  of  seeming  repudiation 
has  occurred.  The  answer  is  that  if  the  Government  of  a 
Province  like  Ontario  violates  and  rides  rough-shod  over  pro- 
perty rights,  and  declines  to  play  the  fair  game,  then  anything 
may  happen  in  Canada.  The  staunchest  friends  of  your  great 
and  noble  Dominion  most  ardently  desire,  therefore,  that  the 
Government  of  Ontario,  on  patriotic  grounds,  as  well  as  for 
reasons  of  justice  and  expediency,  may  even  yet  discover 
some  means  whereby  a  seeming  wrong  may  be  righted, 
a  most  unpleasant  controversy  ended,  and  the  fair  fame  of 
Canada  vindicated." 

"That  Ontario's  credit  has  been  affected  here  is  certain, 
but  the  aggressors — not  the  objects  of  aggression — are  blamed 
for  it.  Sir  James  Whitney  speaks  lightly  of  London  and  its 
disposable  capital ;  but  considering  what  this  centre  has  already 
done  in  promoting  Canada's  development,  it  scarcely  seems  kind 
to  flout  London  now,  and  give  it  a  curt  dismissal.  There  are 
other  money  centres,  no  doubt,  but  those  of  Europe  are  closely 
related,  and  it  is  impossible  to  excite  prejudice  in  one  without 
creating  the  like  disposition  in  others.  Besides,  neither  the 
European  continent  nor  the  United  States  is  so  much  interested 
in  Canada's  development  as  the  United  Kingdom  is,  and 
political  as  well  as  financial  considerations  suggest  that  if 
Canada  goes  further  than  London  she  may  fare  worse." 

I  submit  that  in  this,  and  a  number  of  like  articles  which 
have  been  published  in  the  last  four  or  five  months,  and  are  still 
being  published,  there  is  a  mass  of  evidence  that  the  measure 
which  we  are  criticising  is  one  which  is  not  only  likely  to  prove 
prejudicial  to  the  interests  of  the  Dominion,  but  has  already 
proved  so. 

Then  in  addition  to  those  from  outside  sources,  I  refer  to 
some  from  Canadian  writers.  We  have  editorials  in  the  Montreal 
Gazette,  and  in  the  Montreal  Star.  In  the  Montreal  Gazette  of 
July  8th,  1909,  will  be  found  a  temperate,  but  a  very  clear,  criti- 
cism of  the  legislation.  In  the  Montreal  Star  of  July  7th  there  is 
a  long  discussion  of  the  matter,  and  the  same  view  is  taken.  I 
need  not  repeat  them. 
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Petitions  from  Various  Public  Bodies. 

Then,  apart  from  this,  we  have  another  mass  of  material 
which  is  before  the  Council,  and  that  is  the  petitions.  I  will  only 
refer  to  the  list  of  petitions,  because  they  will  be  found  upon  the 
files  of  the  Council.  The  first  is  from  the  farmers  of  the  township 
of  Stamford,  who  object  to  the  invasion  of  their  property.  The 
Landed  Banking  &  Loan  Company,  of  Canada,  who  petition  as  a 
financial  institution  lending  money  on  mortgages  on  farms ;  the 
Canada  Permanent  Mortgage  Corporation ;  the  petition  is  not 
signed  formally  by  the  corporation,  but  by  the  individual  direc- 
tors (except  one)  ;  W.  H.  Beatty,  W.  H.  Gooderham,  W.  D. 
Matthews,  John  Massey  and  John  Macdonald ;  Municipal  Council 
of  Thorold  Township ;  Mr.  Beardmore,  one  of  the  litigants, 
Thomas  Patterson,  Mayor  of  Gait,  litigant  in  the  Gait  case ; 
farmers  in  the  township  of  Toronto;  Fraser  Guenther,  farmer 
in  the  township  of  Thorold ;  then  by  members  of  the  Toronto 
Stock  Exchange,  comprising,  I  am  told,  all  who  were  then  in  the 
city — practically  all  who  were  available  have  signed ;  the  mem- 
bers are  unanimous.  As  a  matter  of  fact,  there  are  petitions  from 
nearly  all  the  brokers  in  Toronto  and  Montreal,  saying  that  it  is 
a  serious  interference  with  the  credit  of  the  securities  in  which 
they  deal  and  in  which  their  clients  invest.  Then  come  the  rate- 
payers of  the  town  of  Gait — the  names  fill  nearly  two  pages,  over 
400  of  them,  and  I  am  assured  that  among  them  the  most  reput- 
able citizens  of  Gait  have  petitioned  against  the  legislation.  The 
North  American  Life  Assurance  Company;  members  of  the  Mon- 
treal Stock  Exchange  to  the  number,  I  should  say,  roughly,  look- 
ing at  the  list,  of  50;  the  Federal  Life  Insurance  Company ;  Muni- 
cipal Council  of  Toronto  township ;  Municipal  Council  of  Trafal- 
gar township;  Municipal  Council  Pelham  township;  farmers  in 
township  of  Dorchester ;  farmers  in  the  township  of  Gainsboro ; 
farmers  in  the  county  of  Middlesex ;  shareholders  of  the  Cataract 
Power  Company,  and  Mr.  John  A.  Murray. 

These  petitions,  I  understand,  have  been  all  forwarded  to  the 
Privy  Council  office,  and  are  part  of  the  material  upon  which  we 
rely  as  evidence  of  the  fact  that  the  interest  of  Canada  at  large  is 
affected. 
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The  Definitions  of  1868. 

Now,  assuming  that  that  is  so,  I  desire  to  refer  to  the  grounds 
upon  which  in  the  past  the  power  of  disallowance  of  legislation 
has  been  exercised,  without  delaying  to  deal  with  it  in  detail. 
First,  historically,  the  report  of  the  Minister  of  Justice,  approved 
by  His  Excellency  the  Governor-General  in  Council,  9th  June, 
1868.  That  appears  to  have  been  the  first  occasion  on  which  this 
subject  was  formally  discussed  by  the  Government,  and  the  con- 
clusion of  the  report,  which  was  adopted  by  Council,  was  that  the 
Minister  of  Justice  should  make  a  report  on  those  Acts  which  he 
might  consider, 

(1)  As  being  altogether  illegal  or  unconstitutional. 

(2)  As  illegal  or  unconstitutional  in  part. 

(3)  In  cases  of  concurrent  jurisdiction,  as  clashing  with  the 
legislation  of  the  general  Parliament. 

(4)  As  affecting  the  interests  of  the  Dominion  generally. 
Now,  I  want  to  say,  in  connection  with  that  classification, 

which  has  never  been  departed  from,  which  has  always,  I  think, 
been  followed  in  subsequent  cases ;  that  is  to  say,  whenever  a 
question  afi'ecting  the  interests  of  the  Dominion  arose,  the  Domin- 
ion Government  has  not  hesitated  to  interfere.  That  report  is 
quite  early  in  the  volume  of  Hodgins,  at  page  61.  I  was  going  to 
say  that  as  one  would  naturally  expect,  a  large  number  of  cases 
which  have  arisen  are  cases  in  which  it  was  urged  that  the 
legislation  was  ultra  vires,  and  they  have  turned  upon  the  discus- 
sion as  to  the  meaning  of  section  91  of  the  British  North  America 
Act.  Has  the  Province  interfered  with  Dominion  railways,  with 
Dominion  power  over  companies,  with  the  administration  of 
justice,  with  the  criminal  law,  criticism  of  the  Special  Act  and  its 
relation  to  the  British  North  America  Act,  have  formed  the 
ground  of  a  great  many  reports  which  have  been  made ;  and  I 
think,  in  most  cases,  naturally,  it  has  not  been  required  that  con- 
sideration should  have  been  given  to  this  fourth  heading,  as  to  the 
interests  of  the  Dominion  generally  being  affected.  A  criticism  of 
the  Statutes  as  being  in  conflict  with  the  provisions  of  the  British 
North  America  Act,  I  should  say,  has  formed  the  subject  of 
discussion  in  49  out  of  50  cases  which  have  come  before  the 
Council  for  consideration. 
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We  do  not  say  this  Act  is  ultra  vires  of  the  Province  in  the 
sense  that  it  is  an  infringement  of  any  particular  Hne  or  section 
of  the  British  North  America  Act  upon  which  we  can  lay  our 
hands ;  it  is  the  spirit  and  purport  of  the  Act.  It  may  be  uncon- 
stitutional without  being  prohibited  in  the  British  North  America 
Act.  The  British  North  America  Act  is  not  a  complete  category 
of  the  constitutional  rights  either  of  the  Dominion  or  of  the  Pro- 
vince, or  of  the  citizens  of  either.  If  it  is  possible  for  the  Pro- 
vince to  legislate  to  the  extreme  limit  of  its  power,  so  long  as  it 
does  not  break  an  express  stipulation  of  the  British  North 
America  Act,  is  it  to  be  said  that  the  power  of  disallowance  does 
not  exist?  I  have  before  me  a  concrete  case.  I  refer  to  it,  because, 
as  I  venture  to  think,  it  proves  my  contention.  In  the  same 
volume,  at  page  376,  occurs  this  report  of  the  Minister  of  Justice 
of  that  date.  Sir  John  Thompson,  dated  19th  January,  1888: — 

"The  undersigned  has  the  honor  to  submit  his  report  on 
chapter  9  of  the  Acts  passed  by  the  Legislature  of  the  Province 
of  Quebec  during  the  session  of  1888,  entitled  'An  Act  respect- 
ing the  redemption  of  provincial  debentures  and  the  conversion 
of  the  debt.'  The  object  of  this  Act  is  to  enable  the  Govern- 
ment of  the  Province  of  Quebec  to  issue  debentures  bearing  an 
annual  rate  of  interest  not  exceeding  four  per  cent,  for  the 
purpose  of  redeeming  the  outstanding  liabilities  of  the  Pro- 
vince, and  thereby  to  effect,  if  possible,  a  saving  in  the  amount 
of  interest  annually  paid  by  the  Province." 

They  were  going  to  substitute  four  per  cent,  debentures  for 
five  per  cent,  debentures. 

"This  Act  is  without  objection,  except  in  regard  to  the  sec- 
tion which  provides  as  follows  : — 

"  '5.  It  shall  be  lawful  for  the  Lieutenant-Governor  in 
Council  to  determine  the  delay  within  which  the  holders  of 
the  present  debentures  may  exchange  them  for  the  new  deben- 
tures, or  to  claim  the  redemption  thereof  in  cash,  and  to  order 
that  after  such  delay  interest  shall  accrue  upon  all  the  classes 
of  debentures  at  the  rate  specified  in  the  new  debentures.'  " 

What   was   in   Question. 

If  the  Committee  will  allow  me  to  pause  to  point  out  exactly 
what  is  in  question  here.  Dates  and  amounts  are  not  given,  but 
a  certain  amount  of  debentures  were  outstanding  in  the  Province 
of  Quebec  and  not  payable  till  some  later  date  (say  1900).  and 
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carrying  interest  in  the  meantime  at  five  per  cent.  Power  is  given 
by  this  Act  to  substitute  for  them  four  per  cent,  debentures  for  a 
Hke  amount.  That  proceeding  would  be  wholly  unobjectionable 
if  they  waited  till  1900.  because  the  man's  debt  is  then  due,  and 
they  pay  him  in  cash  or  give  him  a  new  debenture  at  a  lower  rate 
of  interest;  but  this  provided  that  the  Lieutenant-Governor  in 
Council  might,  by  Order  in  Council  say,  "If  these  debentures  are 
not  presented  for  redemption  in  one  year  or  six  months  after  the 
advertisement  in  the  Gazette,  after  that  date  they  shall  only  pay 
interest  at  four  per  cent."  That  seems  mild  legislation  in  com- 
parison with  that  with  which  we  are  now  dealing.  They  proposed 
to  reduce  the  rate  of  interest  from  five  to  four  per  cent.,  giving 
due  notice  to  the 

Hon.  Mr.  PugslF^y  :  Altering  the  contract. 

Mr.  ChryslivR  :  Altering  the  contract.   The  report  proceeds  : — 

"A  memorial  has  been  addressed  to  Your  Excellency  by  the 
executors  of  the  late  C.  E.  Levey,  of  Cataraqui,  setting  forth 
the  objectionable  character  of  this  section,  and  petitioning  that 
the  Act  should  be  disallowed." 

That  was   one   debenture   holder   simply,   objecting  over  his 
signature. 

"The  debentures  heretofore  issued  by  the  Province  are 
unquestionably  contracts  between  the  Province  and  the  holders 
of  such  debentures,  and  section  5  of  this  Act  purports  to  give 
authority  to  the  executive  of  the  Province  to  violate  these  con- 
tracts without  payment  of  compensation  therefor.  Legislation 
of  this  character  must  prejudicially  affect  the  credit  of  the  Pro- 
vince passing  it,  for  reasons  which  are  too  obviovis  to  require 
mention,  and  there  seems  reason  to  apprehend  that  it  would 
tend  prejudicially  to  affect  the  other  Provinces  of  Canada  in 
some  degree  as  indicating  the  possibility  that  faith  may  not  be 
kept  inviolate  between  the  Provinces  and  their  creditors.  The 
undersigned  therefore  recommends  that  the  attention  of  the 
Lieutenant-Governor  of  Quebec  be  called  to  the  objectionable 
provisions  of  this  Act  and  to  the  detriment  likely  to  ensue  there- 
from, in  order  that  Tlis  Honor's  advisers  may  have  an  oppor- 
tunity of  repealing  the  section  which  has  been  quoted  above." 

Mr.  NitwcoMBK:  What  happened? 

Mr.  Chrysler  :  They  withdrew  it.     He  recommends : — 

"That  a  copy  of  this  report,  if  approved,  be  transmitted  to 
His  Plonor.  and  that  in  the  meantime,  and  until  the  Legislature 
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of  the  Province  of  Quebec  has  had  an  opportunity  of  repeahng 
such  section,  no  further  action  shall  be  taken  in  the  premises  by 
Your  Excellency." 

That  was  on  the  9th  January.  On  the  6th  February  the 
Lieutenant-Governor  sends  a  reply  stating  that  he  has  received  the 
communication,  that  his  advisers,  while  protesting  against  the 
interference  of  the  Dominion  authorities  in  the  present  case,  and 
maintaining  the  right  of  the  Legislature  of  the  Province  of  Quebec 
to  legislate,  as  during  last  session,  on  the  subject  of  the  conversion 
of  the  debt,  in  order  to  avoid  greater  inconvenience,  accept  the 
suggestion  of  the  Minister  of  Justice  to  have  clause  5  of  the  said 
Act  repealed. 

I  do  not  know — I  have  not  had  the  time  to  explore  the  matter 
extensively  by  an}^  means — but  it  seems  to  me  one  instance  is  as 
good  as  a  dozen,  if  it  is  proved,  and  it  has  never  been  doubted  or 
questioned;  the  ground  of  that  interference,  as  the  Minister  of 
Public  Works  said,  is  not  solely  because  a  contract  has  been 
violated,  but  upon  a  larger  ground,  that  it  would  interfere  with  the 
credit  of  the  Province,  if  it  could  be  supposed  that  it  could  by  its 
legislation  break  its  contract,  and  that  interference  by  the  Pro- 
vince with  its  own  contracts  would  reflect  prejudicially  upon  the 
credit  of  the  Dominion  and  its  interests. 

The  Florence;  Mining  Company's  Case. 

I  have  to  refer  for  a  moment  to  the  recent  action  of  this 
Government  in  connection  with  the  Cobalt  Lake  and  Kerr  Lake, 
the  petition  of  the  Florence  Mining  Company,  and  the  report  of 
the  Minister  of  Justice,  dated  21st  April,  1908,  with  reference 
to  that  Act.  I  submit  that  the  case  as  dealt  with  was  presented 
solely  upon  the  ground  of  the  interference  with  a  contract,  inter- 
ference with  a  private  right,  interference  with  the  vested  right  of 
the  men  whose  rights  were  represented  by  the  Florence  Mining 
Company.  I  think  it  was  the  prospector  who  claimed  he  had  made 
the  first  entry  on  the  land  and  had  taken  it,  and  the  Minister 
expressly  says  it  is  not  in  conflict  with  Dominion  policy,  that  there 
is  no  question  of  that  kind  arising  in  the  case.  A  number  of  the 
authorities  cited  are  referred  to,  and  at  page  7  of  this  copy  of  the 
opinion  the  Hon.  Minister  of  Justice  says : — 
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"The  undersigned  is  of  opinion  that  where  an  act  is  merely 
of  a  local  or  domestic  character,  and  it  does  not  afifect  any 
matter  of  Dominion  interest,  Your  Excellency's  Government 
ought  not  to  review  the  policy  or  propriety  of  the  measure 
which  is  exclusively  a  matter  of  provincial  concern." 

So  that  I  think  the  report  and  the  action  of  this  Government 
upon  the  Florence  Mining  case  does  not  cover  this  case. 

It  is  scarcely  necessary,  perhaps,  to  call  the  attention  of  the 
Committee  to  Mr.  Blake's  resolution  of  the  7th  April,  1875,  which 
is  to  be  found  in  that  book,  and  which  was  adopted  as  a  settled 
policy  and  as  an  interpretation  of  the  British  North  America  Act, 
that  with  regard  to  the  subject  of  disallowance,  the  matter  is  one 
for  the  Governor  in  Council  to  act  upon,  under  the  advice  of  His 
Majesty's  constitutional  advisers,  subject  to  the  criticism  of  and 
responsibility  to  Parliament,  but  to  be  otherwise  administered  and 
applied  upon  considerations  of  the  Dominion  interests. 

The  Effect  upon  Municipal  Credit. 

Before  closing,  I  wish  to  summarize  the  objections  which 
we  make  to  this  legislation  and  the  grounds  upon  which  we  urge 
that  it  is  unconstitutional.  By  section  92  of  the  British  North 
America  Act,  the  Legislature  in  each  Province  was  empowered 
exclusively  to  make  laws  in  relation  to  matters  coming  within 
the  classes  of  subjects  enumerated,  among  others: — 
8.  Municipal  Institutions  in  the  Province. 

13.  Property  and  Civil  Rights  in  the  Province. 

16.  Generally  all  matters  of  a  merely  local  or  private  nature 
in  the  Province. 

There  is  no  definition  of  what  is  meant  by  the  words  "Muni- 
cipal Institutions  in  the  Province"  or  the  words  "Property  and 
Civil  Rights  in  the  Province."  These  refer  to  existing  rights 
and  existing  institutions.  The  power  to  legislate  in  regard  to 
them  was  committed  to  the  Provinces  that  the  Provinces  might 
regulate  them  and  not  abolish  or  destroy  them.  They  were 
rights  of  the  citizens  of  the  Provinces  committed  to  the  Provincial 
Legislatures  to  be  maintained  and  defended.  Take  these  two 
headings  separately  and  consider  what  was  implied  by  the  words 
"Municipal  Institutions." 
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We  all  know  whence  our  municipal  system  is  derived — the 
people  of  England  inherited  it  from  their  Saxon  forefathers, 
from  the  Germanic  tribes,  which,  as  described  by  Caesar  and  Taci- 
tus, enjoyed  self-government  within  the  villages  where  they 
dwelt ;  the  American  colonists  transplanted  it  in  the  form  of  the 
Town-meeting  to  New  England,  and,  after  the  American  Revolu- 
tion, the  United  Empire  Loyalists  brought  it  to  Upper  Canada.  In 
those  days,  however,  and  for  a  long  time  afterwards,  it  was  cur- 
tailed by  the  Provincial  Executive.  Responsible  Government  did 
not  then  exist  in  the  Provincial  Legislature ;  it  was  not  to  be 
expected,  therefore,  that  the  municipalities  should  possess  it.  In 
L'pper  Canada,  previous  to  1849,  many  charters  had  been  granted 
by  the  Legislature  to  different  classes  of  municipalities,  but  in 
that  year  was  passed  the  first  General  Municipal  Act  ( 12  Victoria 
chapter  81),  and  that  Act  embodied  and  was  founded  upon  the 
principle  of  local  self-government  and  local  power  to  contract 
municipal  obligations;  and  in  sections  176  and  177  were  enacted 
the  clauses  which  are  the  cornerstone  of  the  principle  of  municipal 
credit : — 

"176.  It  shall  be  the  duty  of  every  such  municipal  corpora- 
tion to  take  charge  of  any  debt  which  may  be  due  by  the 
locality  over  which  it  has  jurisdiction,  and  to  direct  the  levy 
by  taxes  upon  the  same  of  such  sum  in  each  year  as  shall  be 
necessary  for  the  payment  of  the  interest  thereon  and  as  shall 
be  sufficient  to  pay  off  the  principal  according  to  the  contracts 
and  obligations  which  shall  have  been  entered  into  in  that 
behalf." 

And  under  section  177: — 

"It  shall  be  the  duty  of  such  municipal  corporations  to  cause 
to  be  assessed  and  levied  upon  the  whole  rateable  property  in 
their  counties,  cities,  towns,  townships,  and  villages,  respec- 
tively, a  sufficient  sum  of  money  in  each  year  to  pay  the  debts 
incurred  or  which  shall  be  incurred,  with  the  interest  which 
shaH  fall  due  or  become  payable  within  the  year." 

In  the  Consolidated  Statutes  for  Upper  Canada,  1859,  chapter 
54,  the  provisions  as  to  contracting  debts,  not  payable  within  the 
year,  assumed  the  form  substantially  which  has  ever  since  been 
observed.  In  the  case  of  debts  not  to  be  paid  within  the  year, 
obligations  were  required  to  be  submitted  to,  and  to  receive  the 
assent  of  the  ratepayers  before  becoming  valid. 
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These  two  cardinal  principles  lie  at  the  foundation  of  the 
municipal  system : — 

1.  Ordinary  current  obligations  must  be  met  by  the  taxes 
collected  within  the  year. 

2.  Debts  incurred  for  permanent  work  of  any  kind  not  to  be 
met  by  the  ordinary  taxes  of  the  year,  must  receive  the  assent  of 
the  ratepayers. 

Any  general  infringement  of  these  principles  must  tend  inevit- 
ably to  the  destruction  of  the  municipal  credit  and  municipal  sol- 
vency. The  individual  members  of  councils  may  or  may  not  have 
a  substantial  interest  in  the  fviture  of  the  municipality.  In  the 
end  the  property  owner  must  pay,  by  means  of  the  taxation  im- 
posed, the  debts  incurred  by  his  representatives  in  the  Council. 

Thus,  since  1859,  the  ratepayer  has  been  consulted  before 
incurring  permanent  obligations,  and  he  has  been  vested  with 
the  same  immediate  power  over  the  purse  as  had  been  conceded 
to  the  members  of  the  Legislature  by  the  principle  of  Responsible 
Government.  And  he  has  been  supreme  in  that  respect  till  lately. 
Now,  however,  not  the  Crown,  but  the  Legislature,  is  encroaching 
upon  his  liberties.  The  Legislature  assumes  to  declare  valid  a 
contract  made  between  him  and  its  Hydro  Electric  Commission, 
which  the  courts  hold  to  be  invalid,  and,  instead  of,  as  the  court 
suggested,  giving  him  an  opportunity  of  voting  for  or  against  an 
amended  contract,  deprives  him  of  that  right  and  saddles  him  with 
an  unascertained  and  unlimited  liability  extending  over  a  space 
of  thirty  years;  i.e.,  during  the  life  of  the  contract,  if  not  longer, 
in  the  creation  of  which,  strictly  speaking,  he  has  had  no  voice 
whatever.  Long  ago.  as  I  have  said,  the  Municipal  Council  alone 
passed  on  money  by-laws,  yet  the  Council  certainly  represented 
him  to  some  extent ;  whereas,  to-day,  as  in  the  Gait  case,  the 
Hydro  Electric  Commission  ignores  him  and  his  Council  too,  and 
takes  it  upon  itself  to  assess  him  for  his  share  of  the  cost,  as  deter- 
mined by  itself,  of  carrying  out  a  great  public  work ;  whilst  at  the 
same  time  the  Legislature  deprives  him  of  the  right  to  appeal  to 
the  courts  to  test  the  legality  and  constitutionality  of  this  very 
serious  invasion  of  his  rights. 
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From  the  Viewpoint  of  the;  General  Interests  of  Canada. 

Grant  that  the  Provincial  Legislature  has  the  power  to  do 
these  things  of  its  own  motion,  or  through  the  Hydro  Electric 
Commission,  a  body  of  its  own  creating,  is  it  constitutionally  right 
to  do  them  from  a  Dominion  point  of  view?  Apart  from  there 
being  two  members  of  the  Government  on  the  Commission,  that 
body  is  not  in  reality  accountable  to  anyone  for  what  it  may  do 
between  this  and  30  years  hence;  there  is  no  provision  in  the  law, 
so  far  as  I  am  aware,  for  the  auditing  of  its  accounts  or  for  the 
exercise  of  supervision  over  it  in  any  other  manner.  It  is  arbi- 
trarily adding  to  the  municipal  debt  of  London,  for  example,  a 
sum  of  $650,000,  which  is  supposed  to  be  London's  share  of  the 
cost  of  the  Provincial  transmission  line  from  Niagara  Falls  and 
of  other  present  outlays.  But,  in  addition,  London  will  have  to 
pay  for  what  is  known  as  a  local  transformer,  which,  I  am  told, 
may  cost  50  or  60  thousand  dollars  more ;  whilst  it  will  certainly 
be  liable,  under  this  legislation,  for  any  extra  cost  the  transmission 
line  may  involve  for  renewals  or  repairs  during  the  30  year  period, 
and  likewise  for  its  share  of  the  loss,  if  any,  which  the  scheme 
may  entail  upon  the  Province.  Perhaps  I  had  better  qualify  this 
by  saying  that  no  one  appears  to  know  who  is  to  shoulder  the 
loss,  whether  it  shall  be  assumed  by  the  Provincial  Treasury  or 
unloaded  upon  the  municipalities  directly  interested  in  the  pur- 
chase and  sale  of  light  and  power.  So  far  no  legislative  provision 
has  been  made  for  the  contingency  of  loss.  In  any  event  London 
must  pay  its  share. 

Assuming  that  it  is  intra  vires  of  the  Province  to  do  or  auth- 
orize the  doing  of  these  things,  what  is  to  be  said  about  them  by 
those  entrusted  with  the  protection  of  the  general  interests  of 
Canada?  This,  I  submit,  is  quite  as  grave  a  question  as  the  yes 
or  no  of  their  being  intra  vires.  Is  it  not  obvious  that  this  arbi- 
trary piling  up  of  indebtedness  and  liabilities  upon  a  number 
of  municipalities  must  damage,  not  only  their  credit  in  the  eyes  of 
the  home  and  foreign  investor,  who  holds  their  outstanding  securi- 
ties, but  the  credit  of  the  Dominion  as  a  whole?  Is  it  not  toler- 
ably clear,  too,  that  the  staying  of  suits  brought  for  tiie  purpose 
of  testing  the  constitutionality  of  this  legislation,  is  bound  to 
augment  the  damage  done  to  the  credit  of  Canada  ? 
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We  all  know  what  store  Englishmen  set  upon  having  free 
access  to  the  courts  of  law  for  the  redress  of  grievances.  The  Bill 
of  Rights  of  William  and  Mary  and  the  Conventions  of  the  time 
arraigned  James  the  Second  and  his  advisers  for  various  crimes 
and  misdemeanors  against  British  liberty;  amongst  them  (see 
the  Convention  of  the  Lords  and  Commons  of  Scotland  in  1689), 
for  the  "evil  practice"  of  "sending  letters  to  the  chief  courts  of 
justice,  not  only  ordering  the  judges  to  stop  sine  die,  but  also  com- 
manding them  how  to  proceed  in  cases  depending  before  them, 
contrary  to  the  express  laws."  In  Ontario,  the  Legislature  stops 
suits  that  are  in  progress  as  well  as  commands  that  suits  shall  not 
be  brought;  and  though  it  does  not  instruct  the  courts  how  to 
proceed  or  what  judgment  to  render,  it  goes  farther,  if  possible, 
by  reversing  the  decisions  at  which  they  have  already  arrived.  In 
its  life  of  a  thousand  years  or  so,  the  Imperial  Parliament  has 
seldom  stayed  suits,  and  then  only,  at  least  in  modern  days,  under 
exceptional  circumstances.  In  the  famous  case  of  Hansard  and 
Stockdale  in  1836-39,  where  a  person  sued  the  printer  of  the 
official  reports  of  the  proceedings  of  the  Commons  for  libel,  on 
the  ground  that  a  book  of  his  had  been  referred  to  in  the  publica- 
tions as  obscene.  Parliament  passed  an  Act  providing  that  all 
such  actions  should  be  stayed  on  the  production  of  a  certificate 
that  the  bluebook  containing  the  alleged  libels  had  been  printed  by 
order  of  one  House  or  the  other.  In  this  case,  the  right  of  the 
citizen  was  subordinated  to  the  right  or  privilege  of  Parliament, 
which  required  the  protection  of  documents  printed  for  its  use. 
Since  then,  so  far  as  I  can  learn,  there  has  been  no  staying  of  suits 
upon  any  ground  by  the  Imperial  Parliament  except  in  one  or  two 
unimportant  private  cases. 

A  Scarcely  Conce;ivabli5  Contingency. 

Although,  as  we  are  often  reminded,  the  Imperial  Parliament 
is  omnipotent,  it  is  well-nigh  inconceivable  that  it  should  ever  be 
guilty  of  conniving  at  the  violation  by  the  Government  of  a  con- 
tract like  that  with  the  Electrical  Development  Company,  which 
contained  an  express  covenant  against  State  competition;  or  of 
validating  municipal  contracts  which  had  been  declared  invalid  by 
the  courts,  and  then  forever  staying  suits  designed  to  bring  the 
grievance   before    the   courts;   or   of    supporting   the   Attorney- 
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General  in  refusing  to  grant  fiats  to  test  the  constitutionality  of 
the  assumption  on  which  a  great  public  scheme  and  all  the  legis- 
lation connected  with  it  are  based,  namely,  that  jurisdiction  over  a 
certain  river  lies  in  the  local,  rather  than  in  the  Imperial,  authori- 
ties. The  searching  public  opinion  which  energizes  throughout 
the  United  Kingdom  would  not  permit  it.  There  would  be  a 
universal  protest  from  all  good  men  without  respect  to  party. 
As  the  Lord  Chief  Justice  said  the  other  day,  when  the  Chancellor 
of  the  Exchequer  proposed  to  make  the  Government  valuation 
of  certain  lands  final  and  unappealable,  "the  Judges  would  no 
doubt  deem  it  their  duty  to  vindicate  the  rights  of  the  people  as 
against  the  Executive  and  Parliament,  just  as  in  former  days  they 
stood  between  the  people  and.  the  prerogatives  of  the  Crown." 
Nor  can  we  imagine  the  Imperial  House  allowing  a  Government 
Commission  to  add,  of  its  own  initiative,  to  the  municipal  debts  of, 
say,  London,  Liverpool,  or  Manchester,  and  then  staying  suits  for 
testing  the  legality  of  the  proceeding.  One  thing  is  reasonably 
certain,  that  if  the  Imperial  Parliament  should  ever  resort  to 
legislation  of  that  character,  the  public  credit  of  England,  high  as 
it  stands,  could  not  fail  to  be  injured. 

And  so  I  respectfully  submit,  comparing  small  institutions  with 
great,  that  the  action  of  the  Ontario  Legislature  in  upsetting  some 
of  the  foundations  of  Municipal  Government,  and  in  these 
instances  taking  from  the  ratepayer  the  power  of  the  purse,  as 
well  as  the  right  to  sue  in  the  courts  for  the  redress  of  wrongs, 
must  have  the  effect  of  damaging  the  credit  and  repute  of  Can- 
ada; and  for  that  reason,  if  for  no  other,  ought  to  be  disallowed 
by  the  Federal  authority. 

The  Dominion  Credit. 

It  may,  of  course,  be  said  that  what  Ontario  has  done  and  is 
doing  by  this  policy  of  hers  which  says  to  the  aggrieved  investor 
and  the  aggrieved  ratepayer,  "You  shall  not  litigate  for  your 
deliverance  from  these  evils,"  will  affect  the  Provincial  credit  and 
the  Provincial  credit  alone,  I  venture  to  think  differently.  In 
the  first  place,  the  English  and  foreign  capitalist  does  not  discrim- 
inate too  narrowly  between  what  is  done  to  his  injury  by  a  Pro- 
vince and  what  by  -the  Dominion ;  but  charges  up  everything  to  the 
borrowing  entity  known  to  him  as  Canada.     There  is  another 
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aspect  well  worth  considering.  The  omnipotence  of  the  Imperial 
Parliament  is  a  lawyer's  theory  based  upon  the  circumstance  that 
Parliament  is  answerable  to  no  authority  standing  above  it — 
that  its  legislation  is  not  subject  to  supervision  by  a  higher  tri- 
bunal. It  is  otherwise  with  the  alleged  omnipotence  of  the 
Ontario  Legislature.  The  latter's  legislation  is  by  the  British 
North  America  Act  subject  to  review,  certainly  to  some  sort  of 
review,  by  the  Governor-General  in  Council.  As  Chief  Justice 
Draper  said  in  the  Goodhue  Estate  case  (Grant's  Chancery  Re- 
])orts,  vol.  19),  all  Provincial  legislation  is  referred  by  the  con- 
stitution "to  the  consideration  of  the  Governor-General,  who.  as 
the  representative  of  the  Sovereign,  is  entrusted  with  authority, 
to  which  a  corresponding  duty  attaches,  to  disallow  any  law 
contrary  to  reason,  or  to  natural  justice  and  equity." 

I  am  aware  that  of  late  the  Dominion  Government  has 
modified  the  doctrine  to  the  extent  of  saying,  or,  at  least,  suggest- 
ing, that  no  Provincial  law  which  is  intra  vires  ought  to  be  dis- 
allowed, unless  it  is  manifestly  at  variance  with  the  general 
interests  of  the  Dominion.  The  exact  definition  of  the  new  policy 
of  disallowance  is  not,  however,  material  here.  My  point  is  that 
every  intelligent  person  at  home  and  abroad  knows  that  the  super- 
vision of  Provincial  legislation,  be  that  supervision  general  or 
particular,  is  a  constitutional  function  of  the  Dominion  Govern- 
ment ;  and  if  the  Dominion  Government  permits  such  legislation 
as  I  have  been  describing  to  become  law,  the  conclusion  drawn, 
if  not  by  the  home,  at  all  events  by  the  foreign  investor,  is  likely 
to  be.  indeed  is  almost  certain  to  be,  that  the  Dominion  Govern- 
ment is  no  better  than  the  Ontario  Legislature,  both,  as  he  would 
contend,  being  deficient  in  a  sense  of  justice  and  of  the  obligation 
of  contracts ;  so  that  henceforth  he  had  better  avoid  Canada  as  a 
field  for  investment.  In  other  words,  the  credit  of  the  Dominion, 
which  surely  is  a  vital  matter  to  a  community  which  is  constantly 
in  the  market  borrowing  for  railways  and  other  public  works,  as 
well  as  for  numberless  private  enterprises,  is  gravely  damaged 
and  the  country  at  large  injured  by  the  legislation  of  a  single 
J^rovince  and  through  the  neglect  of  the  Federal  power  to  control 
or  disallow  such  injurious  legislation. 

In  proof  of  this  let  me  refer  the  Committee  to  the  extracts  I 
have  read  and  to  many  others  which  T  have  merely  referred  to 
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from  the  leading  financial  newspapers  of  England.  I  make  bold 
to  say  that  never  before  in  our  history  has  there  been  such 
a  chorus  of  denunciation  from  those  newspapers  or  from  individ- 
ual Englishmen  of  the  standing  of  Lord  Ridley,  Sir  Seymour 
King,  and  the  rest,  against  the  action  of  a  Provincial  Legislature. 
The  British  investor  has  rights  which  we  are  bound  to  respect, 
and  if  we  do  not  respect  them  the  consequences  to  the  Dominion 
cannot  fail  to  be  exceedingly  embarrassing.  The  elementary  pro- 
position that  the  whole  is  greater  than  a  part  seems  to  justify  the 
principle  which  I  am  here  contending  for,  that  the  interests 
of  the  whole  are  superior,  and  must  be  held  to  be  superior  by  the 
Federal  Government,  to  the  political  rights,  whatever  they  may 
be,  of  a  part;  indeed,  if  it  were  otherwise  it  is  obvious  that  con- 
fusion and  cross-purposes  would  arise  and  the  public  credit  be 
destroyed.  I  think  we  have  established  only  too  completely  the 
fact  that  the  public  credit  is  already  in  jeopardy.  That  has  been 
proved  up  to  the  hilt  already ;  and  we  may  take  it  as  certain  that 
the  English  financial  press  and  the  British  investor  would  speak 
out  still  more  strongly  to  our  loss  and  injury  if  by  any  mischance 
the  Federal  Government,  to  which  they  are  looking  at  this  moment, 
should  decline  to  exercise  its  power  under  the  British  North 
America  Act  to  disallow  this  legislation  for  the  protection  of  the 
financial  reputation  of  Canada  at  home  and  abroad. 

PropKrty  and  Civil  Rights. 

Let  us  consider  for  a  moment  now  the  other  clause  of  Section 
92  of  the  Constitution,  which  confers  upon  the  local  Legislature 
jurisdiction  to  legislate  in  regard  to  property  and  civil  rights. 
These  words  are  not  collocated  for  the  first  time.  They  are  the 
words  in  which,  by  the  Imperial  Statvite  of  1792,  the  laws  of 
England  were  imported  into  and  made  the  birthright  of  every 
citizen  of  the  Province.  The  Act  itself  is  entitled  "An  Act 
Respecting  Property  and  Civil  Rights,"  and  it  provided  that : — 

"In  all  matters  of  controversy  relative  to  property  and  civil 
rights,  resort  shall  continue  to  be  had  to  the  laws  of  England, 
as  they  stood  on  the  fifteenth  day  of  October,  1792,  as  the  rule 
for  the  decision  of  the  same." 

Among  these  rights,  nothing  in  the  history  of  British  institu- 
tions has  occupied  a  more  prominent  part  in  the  thoughts  and 
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aflfections  of  the  people,  and  nothing  perhaps  has  contributed 
more  to  the  advancement  and  civilization  of  society  in  Great 
Britain  and  its  Colonies,  than  the  right  to  be  heard  and  to  have 
disputes  of  all  kinds,  respecting  property  and  civil  rights,  adjudi- 
cated upon  and  determined  by  the  courts  of  the  country.  If  the 
right  to  seek  justice  in  the  courts  of  the  land  is  taken  away,  what 
vestige  of  property  and  civil  right  can  long  be  maintained?  Are 
not  these  fundamental  things  constitutional  rights,  which,  if 
attacked  by  Provincial  Legislatures,  it  is  part  of  the  duty  of  the 
General  Government  to  protect,  by  virtue  of  the  power  of  dis- 
allowance confided  to  it  under  the  joint  operation  of  sections  56 
and  90  of  the  British  North  America  Act?    • 

I  think  I  have  said  all  that  I  can  usefully  say  of  the  extent  of 
the  right  of  disallowance  and  power  of  disallowance.  We  put  it 
upon  two  grounds.  We  maintain  that  the  legislation  is  such  as  to 
seriously  affect  and  impair  the  credit  of  the  Dominion,  thereby 
impairing  its  general  interests,  so  that  it  is  unconstitutional.  And 
by  that  I  do  not  mean  that  we  can  say  that  it  is  an  infraction  of 
a  clause  or  line  of  the  British  North  America  Act.  Yet  surely  it 
must  be  unconstitutional,  its  consequences  being  to  deprive  the 
people  of  Ontario,  the  inhabitants  of  these  municipalities,  of  all 
rights  of  redress  against  the  state  of  facts  which  have  been  dis- 
closed in  this  case. 

Mr.  Newcombf;:  You  do  not  mean  by  that  that  it  is  ultra 
vires;  you  say  that  it  is  unjust? 

Mr.  ChryslKr:  Yes,  exactly,  unconstitutional  in  a  political 
sense;  that  is,  as  a  matter  of  public  policy  it  should  not  be  per- 
mitted that  a  Legislature  could,  one  by  one,  take  away  the  rights 
of  citizens  of  any  Province  by  saying,  "Upon  this  subject,  the 
court  is  closed  to  you." 

Mr.  Ne;wcombE:  You  say  a  good  Legislature  would  not  pass 
such  an  Act. 

Mr.  Chrysler:  I  say  that  such  legislation  cannot  be  permitted 
to  be  passed  by  the  Province  without  injury  to  the  highest  inter- 
ests of  the  Dominion.  I  suppose  if  it  can  be  passed  by  one  Pro- 
vince it  may  be  passed  by  another.  If  the  Dominion  Government 
does  not  take  notice  of  that  legislation  to-day,  legislation  similar 
in  character  and  more  extensive  in  its  effect  may  be  passed  by  that 
Province  or  another  Province  to-morrow.     The  Dominion  itself, 
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in  staying  its  hand,  if  it  is  a  proper  case  in  which  to  take  action,  is 
affirming  an  unconstitutionaHty.  As  one  writer  humorously  puts 
it,  if  it  is  not  in  the  Statutes  of  Ontario,  it  is  in  Magna  Charta, 
that  no  man  shall  be  deprived  of  the  right  of  resorting  to  a  court 
to  have  his  rights  determined.  It  is  one  of  the  highest  constitu- 
tional rights  that  a  citizen  has,  which  has  come  down  to  us  in  the 
Habeas  Corpus  Acts,  in  the  right  of  a  man  to  be  tried,  and  not 
held  a  prisoner  without  trial. 

Sir  Wilfrid  Laurier:  Would  that  be  one  of  the  grounds 
upon  which  you  would  appeal  to  the  court,  that  you  thought  you 
had  a  right  to  be  tried? 

Mr.  Chrysler:  I  am  afraid  that  that  is  not  a  ground  upon 
which  the  court  would  relieve  us.  I  use  the  word  ''constitutional" 
in  the  sense  other  than  illegal. 

Mr.  NkwcombE:  It  would  be  equally  unconstitutional  if 
passed  by  the  Imperial  Parliament,  according  to  your  argument, 
because  it  is  not  consistent  with  the  principles  of  good  legislation. 

The  Difference  Between  Power  and  Right. 

Mr.  Chrysler  :  Oh,  no.  I  do  not  understand  it  so.  I  think 
there  is  a  wide  distinction.  It  would  be  in  one  sense,  but  from 
the  point  of  view  of  the  statesman  or  the  jurisprudent,  it  would 
be  just  as  unconstitutional  perhaps  in  Great  Britain  as  it  is  in 
Ontario,  but  there  the  wrong  is  without  remedy.  If  the  position 
were  reversed,  and  Great  Britain  were  a  Province  of  the  Domin- 
ion, with  the  Dominion  Government  having  the  powers  which  are 
committed  to  it  under  the  British  North  America  Act,  of  review- 
ing Provincial  legislation,  then  the  question  whether  it  was  con- 
stitutional would  at  once  arise  in  Great  Britain  too.  Here  in 
Canada,  I  think,  it  is  a  question  of  public  policy,  of  what  ought 
to  be  done  in  the  interest  of  the  country  at  large. 

Sir  Wilfrid  Laurier  :  I  agree  with  you.  So  far  I  think  all 
parties  agree  that  the  Ontario  Legislature  had  the  power  to  pass 
the  legislation  but  there  is  a  difference  between  the  power  and  the 
right. 

Mr.  Chrysler  :  Yes. 

Sir  Wilfrid  Laurier:  Had  they  the  right?  Assume  they 
had  not  the  right,  does  the  power  vested  in  the  Dominion  conteni- 

67 


plate  such  a  case  as  this  one?  Of  course  we  have  the  right  to 
disallow  their  Acts.     These  rights  are  very  broad. 

Mr.  Chrysler:  I  was  going  to  say  that,  as  far  as  the  British 
North  America  Act  goes,  there  are  no  reasons  given  for  disallow- 
ance. The  language  is  wide.  You  can  disallow  any  Act.  You 
are  constrained  by  precedent  and  by  the  constitution  of  this 
Government,  which  is  responsible  to  the  Dominion  Parliament, 
and  by  the  rules  which  you  lay  down  for  yourselves ;  but  the  rule 
I  am  speaking  of,  relied  on  in  that  report  of  1868,  says  that  one  of 
the  grounds  for  disallowing  an  Act  is  that  it  is  unconstitutional. 
I  say  the  word  "unconstitutional,"  as  used  there,  does  not  neces- 
sarily mean  such  an  Act  as,  if  put  before  a  judge,  would  be  pro- 
nounced by  him  illegal. 

I  have  no  more  to  add  as  to  that.  I  have  already  spoken  of  the 
wide  extent  of  the  question,  and  I  would  like  Mr.  German  to  be 
heard  on  the  question  of  the  interference  with  the  rights  of  the 
people  in  Niagara  and  the  attempts  which  have  been  made  by  him- 
self and  other  lawyers  to  obtain  some  decision  of  the  courts  as  to 
those  rights. 

Jurisdiction  over  the  Niagara. 

Before  resuming  my  seat,  I  want  to  refer,  on  the  question  of 
jurisdiction  over  the  Niagara  River,  to  the  report  of  Senator  Bur- 
ton, 59th  Congress,  First  Session,  1906,  in  which  he  points  out 
that  in  the  United  States  the  jurisdiction  over  the  Niagara  River 
had,  perhaps  by  inattention,  by  not  recognizing  its  importance, 
come  to  be  regarded  very  largely  as  a  matter  for  the  State  of  New 
York  to  deal  with,  and  that  later  on  they  found  that,  owing  to  the 
diversion  of  the  waters  of  the  river,  by  different  waterpowers, 
owing  to  the  question  arising  as  to  international  action  with 
regard  to  that  river,  it  became  necessary  for  the  Federal  Con- 
gress to  assert  its  jurisdiction  over  the  river;  and  that  they  had 
done  so  by,  as  I  understand  it,  a  Federal  Act  passed  in  1906  in 
consequence  of  this  report.  The  report  is  taken  from  the  Rivers 
and  Harbours  Committee  report  of  that  Session.  It  is  an  official 
document.     They  say  that  they 

"regard  the  jurisdiction  of  the  United  States  over  Niagara 
River  as  unquestionable,  because  it  is  a  navigable  stream  in  the 
greater  part  of  its  length,  and  although  the  waters  in  some  por- 


tions  are  not  navigable  by  reason  of  falls  and  rapids,  the  control 
of  such  portions  is  essential  to  its  adequate  maintenance  for 
purposes  of  navigation.  Jurisdiction  is  more  especially  mani- 
fest because  it  is  a  boundary  stream." 

We  have  in  this  Province  two  cases  in  which  it  seems  to  me 
that  this  question  is  really  determined  so  far  as  the  decisions  of 
these  courts  are  final.  Dixon  v.  Snetsinger,  decided  by  his  lord- 
ship Mr.  Justice  Gwynne,  who  was  then  a  judge  of  the  Court  of 
Common  Pleas  (reported  23  Upper  Canada  Common  Pleas,  page 
235),  and  the  question  was  this:  The  Government  of  Upper  Can- 
ada had  granted  a  patent  to  the  water's  edge  of  the  River  St. 
Lawrence  above  Cornwall.  Acting  under  the  authority  of  the 
patent,  the  owner  had  assumed  to  construct  a  wharf,  or  some 
obstruction,  out  in  the  stream,  and  his  right  to  do  so  was  con- 
tested in  this  action,  and  the  broad  principle  was  laid  down  that 
the  St.  Lawrence  River,  being  a  navigable  river,  the  soil  did  not 
pass  by  such  a  grant,  the  soil  was  vested  in  the  Crown,  and,  there- 
fore, was  not  the  property  of  any  subject.  Of  course  that  judg- 
ment was  not  before  Confederation,  but  the  grant  in  question  was 
before  Confederation,  and  no  question  was  raised  in  that  case  as 
to  which  Government,  whether  it  was  the  Provincial  or  Dominion, 
had  jurisdiction.  That  case  is  also  followed,  or  the  same  conclu- 
sion is  reached,  in  a  recent  case,  Keezvatin  Power  Company  v. 
Kenora,  a  case  relating  to  the  right  in  regard  to  the  Winnipeg 
River,  which  passes  near  Kenora,  and  decided  in  1898,  reported 
16  Ontario  Law  Reports,  194.  The  principle  in  these  cases  is  the 
same,  and  the  decision  is  the  same.  There  is  also  a  case  of  Bartlett 
V.  Scotten,  where  the  same  result  was  reached  in  reference  to  land 
bordering  upon  the  Detroit  River.  In  none  of  these  cases,  however, 
did  the  question  arise  which  arises  here,  whether  it  was  the  Crown 
in  the  right  of  the  Province  or  the  Crown  in  the  right  of  the  Domin- 
ion, but  it  seems  to  me  that  any  consideration  of  that  sort,  apart 
from  the  view  which  is  asserted  there  in  Senator  Burton's  paper, 
that  the  right  of  the  Federal  authority  must  be  paramount — it 
seems  to  me  the  question  cannot  arise  in  this  case,  because,  as 
will  be  observed  from  the  way  in  which  the  facts  arise,  the  only 
rights  which  the  Province  of  Ontario  can  have  in  the  property 
in  question  in  this  matter  is  as  or  qua  riparian  proprietor,  as  being 
the  owner  of  the  lands  which  they  acquired  in  the  name  of  Queen 
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Victoria  Niagara  Falls  Park  Commission;  and  it  is  to  the  Com- 
missioners of  that  Park,  as  riparian  proprietors,  that  they  give 
the  right  to  make  contracts  for  the  diversion  of  water  from  the 
river,  and  it  seems  to  me  that  if  you  have  ascertained  the  right  of 
any  riparian  proprietor  as  against  the  Crown,  you  have  ascer- 
tained the  right  of  the  Queen  Victoria  Niagara  Falls  Park  Com- 
mission in  this  particular  case.  That  is  to  say,  their  right  is  the 
right  of  the  riparian  proprietor  and  no  more;  and  if  the  riparian 
proprietor  in  Dixon  v.  Snetsinger,  Bartlett  v.  Scotten,  and  the 
Keewatin  Milling  Company  v.  Kenora,  is  to  the  water's  edge,  then 
the  Queen  Victoria  Park  Commissioners'  right  is  only  to  the 
water's  edge  of  the  Niagara  River. 

•  There  may  be,  however,  questions  which  ought  to  be  deter- 
mined in  the  interests  of  the  people  who  are  embarking  in  this 
scheme  for  expending  a  very  large  amount  of  money,  running  to 
millions  of  obligations,  dependent  upon  the  right  of  taking  water 
from  the  Niagara  River;  and  the  petition  of  Mr.  Murray  con- 
cludes with  a  request  that  the  Dominion  Government  ascertain 
that  right  in  some  way.  It  is  suggested  that  it  be  referred  to  the 
Supreme  Court ;  I  do  not  know  whether  that  would  be  a  proper 
remedy  or  not,  but,  at  all  events,  the  question  should  be  deter- 
mined as  one  of  the  matters  which  have  arisen  out  of  the  creation 
of  this  Hydro  Electric  Power  Commission. 

The;  Hydro  ElKctric's  Figures. 

As  to  the  figures,  I  think  I  can  put  an  illustration  as  to  what  is 
involved  in  them.  Unless  one  studies  it  a  little,  it  cannot  be  appre- 
ciated. But  for  illustration,  not  at  all  pretending  to  say  the  figures 
are  accurate,  there  are  three  sets  of  figures  which  have  to  be  dealt 
with,  and  the  consequences  to  the  credit  of  these  municipalities 
depend  very  much  upon  the  differences  in  the  figures  to  be  applied 
at  different  points.  For  instance,  in  one  of  those  contracts  $10 
per  horsepower  per  annum  is  fixed  as  the  price  which  the  Hydro 
Electric  Commission  is  to  pay  the  Ontario  Power  Company  for 
delivery  at  the  boundary  of  the  Ontario  Power  Company's  works 
at  Niagara.  That  is  the  payment  proposed  for  a  gross  amount  of 
power  to  be  measured  as  against  the  Hydro  Electric  Commission 
at  the  amount  of  the  maximum.  Thus  the  average  power  taken 
may  be  12  or  15  or  20,  but  if  25  is  reached  at  any  time,  they  must 
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pay  for  25.  They  pay  for  the  highest  point  reached  on  the  basis 
fixed  in  that  way.  There  is  admittedly  loss  of  power  in  transmis- 
sion, and  that  power  is  taken  and  delivered  to  the  municipalities 
and  handed  to  them  at  the  boundary  of  the  municipality,  at  a  price 
which  in  these  contracts  is  suggested  as  running  from  $18  to  $25. 
But  the  municipality,  when  it  gets  its  power  at  its  border,  cannot 
sell  it  out  at  $18  or  $25,  because  it  has  to  give  it  out  to  private 
consumers  at  rates  which  will  pay  it  for  the  bulk  amount  which 
it  cost;  that  is  to  say,  if  it  is  10,000  horsepower  delivered  at  the 
city  limit,  it  has  to  have  that  10,000  horsepower  earning  all  the 
time.  In  other  words,  it  has  got  to  have  an  average  of  10,000 
horsepower  being  paid  for  by  metre  for  every  hour  of  the  24 
hours  of  the  day ;  that  means  it  must  have  customers  for  a  good 
deal  more  than  10,000  horsepower  or  there  is  loss.  But  it  may 
compensate  itself  by  higher  prices.  They  might  have  to  run  as 
high  as  $75,  which  the  individual  user  of  power  would  have  to 
pay  before  he  would  recoup  the  municipality  for  their  investment ; 
and  similarly  they  would  have  to  pay  $25  or  $30  before  the  Com- 
mission would  be  able  to  pay  even  the  $10  to  the  Power  Company 
supplying  the  power  at  the  other  end.  So  that  the  responsibility 
which  is  assumed  runs  into  very  large  figures,  and  it  is  only  a 
question  of  degree.  There  is  no  doubt  as  to  the  extent,  that  it  is 
a  very  great  responsibility,  and  it  has  to  be  administered  accord- 
ing to  the  Acts  by  the  Commission  without  any  control  or  super- 
vision by  anybody  or  any  right  of  appeal. 

Position  of  the  Niagara  Farmers. 

Mr.  German  :  My  learned  friend  has  left  very  little  indeed 
-to  be  said  on  this  matter,  but  I  represent  a  large  number  of  pro- 
perty owners  in  the  Niagara  district,  who  have  petitioned  your 
Government  asking  that  this  legislation  be  disallowed.  The 
grounds  on  which  they  have  put  it,  perhaps,  are  not  grounds  on 
which,  speaking  ordinarily,  you  should  advise  the  disallowance 
of  legislation  of  a  Province.  They  say  that  the  Legislature  has 
passed  an  Act  entitling  the  Hydro  Electric  Commission  to  expro- 
priate an  easement  over  their  property,  conferring  on  that  Com- 
mission a  right  which  has  never  been  heretofore  conferred  on 
any  corporate  body,  and  which  is  working  most  unjustly  in  the 
farmer's  interests.      I  do  not  know — perhaps  you  would  say  it  is 
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a  matter  of  policy  for  the  Ontario  Government  which  you  should 
not  consider.  But  I  will  tell  you  this,  that  if  this  legislation 
of  the  Ontario  Legislature  affected  the  whole  of  the  Province 
of  Ontario,  and  the  people  of  the  Province  of  Ontario,  as  it 
affects  a  few  individuals,  I  am  very  much  inclined  to  believe 
that  Sir  James  Whitney  would  never  have  introduced  the  legisla- 
tion, or,  at  any  rate,  he  would  repeal  it  himself,  because  there 
would  be  a  tremendous  uproar.  The  farmers  in  the  locality 
through  which  this  transmission  line  is  to  pass  are  practically  up 
in  arms;  they  are  preventing  the  contractors  from  going  on  the 
land  to  work.  I  have  obtained  an  interim  injunction  against  the 
McGuigan  Company,  and  its  sub-contractor,  which  is  returnable 
next  Wednesday  in  Toronto,  on  the  return  of  which  the  legal 
rights  of  the  parties  will  be  discussed;  and  I  have  no  doubt  the 
contractors  will  shield  themselves  behind  their  contract  with  the 
Hydro  Electric  Power  Commission.  That  is  a  matter  which  will 
be  further  discussed.  It  works  a  very  great  degree  of  injustice, 
and  it  has  this  further  effect.  Take  the  town  of  Stratford,  they 
have  agreed  to  take  1,500  horsepower.  The  contract  price  with 
them  is  $24.60  per  horsepower,  and  the  municipality  of  Stratford 
has  to  raise  $148,000  to  pay  their  share  of  the  cost  of  the  trans- 
mission line.  Neither  Mr.  Cecil  Smith,  the  engineer,  nor  any 
other  man,  can  possibly  tell  what  the  transmission  line  is  going  to 
cost.  It  is  going  to  cost  far  and  away  beyond  what  they  anticipate, 
because  it  is  simply  impossible  for  this  Hydro  Electric  Commis- 
sion to  go  through  the  section  of  the  Province  of  Ontario  which 
they  intend  to  traverse,  which  is  one  of  the  most  valuable  farming 
sections  of  the  whole  Province,  and  obtain  their  easements  at  the 
prices  they  anticipate.  What  is  the  result  ?  The  cost  will  be  one- 
third,  and  I  believe  almost  double,  what  they  have  estimated. 
Where  will  they  be  ?  The  City  of  Stratford,  as  an  example — and 
Gait  is  the  same  way — really  do  not  know  what  they  have  to  pay, 
yet  Premier  Whitney,  in  his  legislation,  says,  "You  have  to  pay  it, 
whether  you  want  to  or  not."  Supposing  the  City  of  Stratford 
finds  that  they  cannot  sell  more  than  1,000  horsepower,  which  they 
very  likely  will  find  to  be  the  case,  what  will  be  the  result?  That 
is  a  lot  of  power.  I  know  something  about  the  uses  of  power, 
and  what  opportunities  they  will  have  there  for  using  it.  They 
have  to  pay  for  1,500  horsepower,  and  their  proportion  of  the  cost 
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of  the  construction  of  the  transmission  line,  which  will  run  the 
cost  of  that  power  up  to  the  neighborhood  of  $50;  and  they 
simply  cannot  sell  it.  You  will  have  municipalities  coming  back  to 
the  Ontario  Government,  the  same  as  they  did  some  years  ago 
on  the  occasion  of  the  Municipal  Loan  Fund  Act,  asking  for 
relief.  That  is  certainly  what  will  happen.  I  cannot  imagine  that 
anything  else  can  possibly  happen  than  that. 

The  Contract  with  the  Electrical  Development  Co. 

But  you  may  say,  "Well,  that  is  not  a  reason  why  we  at 
Ottawa  should  interfere."  There  is  one  reason,  however,  why 
you  should  interfere,  and  it  has  always  occurred  to  me  to  be  the 
reason  which  should  have  been  urged  in  the  beginning,  and  under 
which  the  very  first  Act  of  the  Legislature  of  Ontario  should  have 
been  disallowed  in  1906,  and  that  is  the  absolute  breach  of  faith  of 
which  the  Ontario  Government  has  been  guilty.  My  learned 
friend  read  a  large  number  of  newspaper  clippings,  adverse  criti- 
cisms, as  to  the  effect  on  the  credit  of  the  Dominion  and  the  Pro- 
vince of  Ontario.  I  happen  to  know  all  about  the  history  of  this 
electrical  power  development,  because  I  was  through  it  all  in  its 
inception.  The  Ontario  Government,  through  their  Park  Com- 
missioners, entered  into  an  agreement  with  the  Electrical  Develop- 
ment Company,  whereby  the  Electrical  Development  Company 
agreed  to  pay  them,  for  the  development  of  100,000  electrical 
horsepower,  $68,000  annually. 

Sir  WilErid  LauriER  :  Who  are  the  parties  to  this  agreement  ? 

Mr.  German  :  The  agreement  was  between  the  Park  Commis- 
sioners, ratified  by  the  legislation  of  the  Ontario  Legislature 
■and  the  Electrical  Development  Company.  The  other  agree- 
ments are  the  same.  They  agree  to  pay  so  much  for  the  first 
ten  thousand  horsepower,  so  much  for  the  second,  and  so  on, 
and  the  figures  run  up  to  $67,500  for  100,000  horsepower, 
which  the  Electrical  Development  Company  agreed  to  pay  to 
the  Ontario  Government  for  the  right  to  develop  the  power 
of  the  waters  of  the  Niagara  River.  And  the  Ontario  Govern- 
ment deliberately  signed  a  contract  that  they  would  not  go 
into  the  business.  That  is  one  of  the  conditions  of  that  agree- 
ment.    Section  16  says  : — 
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"The  Commissioners  will  not  themselves  engage  in  making 
use  of  the  water  to  generate  pneumatic,  electric  or  other  power, 
-    except  for  the  purposes  of  the  Park,"  etc. 

They  provide,  however,  that  if  the  company  fails  to  carry  out 
their  arrangement,  then  the  Park  Commissioners  can  take  over 
their  plant  and  dispose  of  power ;  but  that  is  the  only  contingency, 
and  it  has  not  happened,  under  which  the  Park  Commissioners 
could,  under  this  agreement,  deal  in  electrical  power.  The 
Electrical  Development  Company  has  spent  seven  million  dollars 
at  Niagara  Falls,  and  they  have  spent  a  million  and  a  half  in  their 
transmission  line  to  Toronto.  They  bought  a  right  of  way  and 
have  got  it  fenced  up  to  Brantford  through  the  country.  They 
have  paid  out  all  this  money,  in  the  neighborhood  of  ten  millions 
under  the  condition  that  the  Ontario  Government  was  not  to  go 
into  business  in  opposition  to  them;  nevertheless,  the  Ontario 
Government  goes  into  business  in  opposition  to  them,  and,  not  only 
that,  but  by  their  legislation  they  say  they  (the  Hydro  Electric 
Commission)  shall  have  the  exclusive  right  in  certain  towns,  and 
the  Electrical  Development  Company  shall  not  go  there  and  the 
people  shall  not  buy  from  them.  There  is  the  position.  That  is 
the  reason  of  these  adverse  criticisms  in  England.  The  money 
was  nearly  all  got  from  London. 

Hon.  Mr.  PugsleIy  :  The  Park  Commissioners  were  really  the 
Ontario  Government,  you  say? 

Mr.  German  :  Yes,  that  has  been  decided.  In  the  case  of 
Gramm  v.  The  Park  Commissioners,  it  was  held  the  Park  Com- 
missioners represented  the  Government,  and  that  a  fiat  was  neces- 
sary to  bring  an  action  against  them,  just  the  same  as  with  an 
action  against  the  Hydro  Electric.  It  is  the  Government  acting 
through  a  Commission.  The  Government  solemnly  pledged  them- 
selves not  to  go  into  the  business,  and  I  venture  to  say  that  if  Mr. 
Ross  or  the  late  Mr.  Hardy  were  still  in  control  of  affairs  in 
Ontario  (who  were  the  men  instrumental  in  entering  into  that 
agreement),  it  would  not  have  been  violated;  there  would  be  no 
such  legislation.  Though  Sir  James  Whitney  was  in  the  Legisla- 
ture at  the  time,  and  took,  to  that  exent,  a  part  in  the  legislation 
with  regard  to  the  bringing  about  of  these  agreements,  I  suppose 
he  feels  he  is  not  so  much  bound  by  them  as  Mr.  Ross  would  be. 
The  Ontario  Government  deliberately  entered   into  that  agree- 
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merit.  Shall  they  be  allowed  to  violate  it?  It  seems  to  me  there 
is  ground  enough  there  for  this  Government  to  take  action.  It 
was  done  in  New  Brunswick. 

Hon.  Mr.  PugslEy:  Is  there  any  petition  from  the  Electrical 
Development  Company? 

Mr.  German  :  No,  and  I  would  have  supposed  the  Electrical 
Development  Company  would  at  the  inception  of  this  thing — 
and  I  think  it  was  good  ground  for  disallowing  the  Act  of  1906 — 
have  taken  the  ground  that  it  was  likewise  a  violation  of  the 
agreement  between  the  Ontario  Power  Company  and  the  Ontario 
Government.  In  the  agreements  with  all  three  companies,  the 
Government  of  Ontario  agreed  not  to  enter  into  competition  with 
them.  The  Ontario  Power  Company  is  owned  by  John  J.  Al- 
bright, of  Buffalo.  The  Canadian  Niagara  Company  sell  all  their 
power  in  Buffalo,  and  the  Ontario  Power  Company  has  agreed 
not  to  enter  into  opposition  with  them.  The  Ontario  Power 
Company  sell  power  in  Syracuse  and  Rochester  and  other  places, 
and  the  Canadian  Niagara  Company  does  not  compete  with  them 
there.  The  Electrical  Development  Company  cannot  go  over 
there.  The  United  States  Government,  in  their  wisdom,  do  all 
they  can  to  prevent  Canadian  companies  selling  anything  to  them. 
The  Electrical  Development  Company  have  to  sell  in  Canada. 
They  have  built  a  transmission  line  to  Toronto  and  started  to  build 
up  to  Brantford,  and  now  the  Ontario  Government  step  in  and 
say,  "Now,  we  are  going  to  violate  our  contract,  we  will  go  into 
business  in  opposition  to  you,  and  not  only  that,  but  will  prevent 
you  selling  power  in  the  same  towns  as  we  do." 

Sir  Wilfrid  LauriEr:  Was  there  any  petition  for  disallow- 
ance before  this  year? 

Mr.  Chrysler:  No;  the  reason  of  that  was  that  in  the  earlier 
stages  the  Ontario  Government  entered  into  negotiations  with 
the  companies,  and  it  was  supposed  they  would  make  an  amicable 
arrangement  to  take  power  in  some  equitable  way  from  all  the 
companies,  and  in  that  event  there  would  be  no  objection. 

The  Financial  Aspect. 

Mr.  German  :  There  would  not  have  been  the  same  sort  of 
opposition  that  there  is  now.  The  former  legislation  of  1907  and 
1908  we  have  nothing  to  do  with.    The  Act  of  1909  confers  rights 
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on  the  Hydro  Electric  Power  Commission  beyond  the  rights  con- 
ferred on  any  body  before,  and  if  that  Act  is  repealed  it  will  be 
just  as  effective  in  tying  up  this  proposition  as  though  you  would 
have  repealed  the  first  Act.  For  this  reason,  that  they  cannot  do 
the  work  for  the  price  they  anticipated.  The  Municipalities  of 
Stratford,  St.  Mary's,  Gait,  London  and  St.  Thomas,  have  entered 
into  contracts  based  on  what  their  original  estimate  of  cost  was, 
and  if  they  have  to  buy  their  right  of  way,  the  same  as  the  Elec- 
trical Development  Company  bought  theirs  from  Niagara  Falls  to 
Toronto,  and  on  through  to  Brantford,  the  same  as  the  Cataract 
Power  Company  bought  theirs,  then  it  will  cost  them  one-third, 
and  perhaps  fifty  per  cent.,  more  than  they  anticipate.  The  result 
will  be  that  the  municipalities  won't  stand  for  it.  They  will  say, 
"We  never  intended  to  enter  into  an  agreement  of  that  kind,  and 
we  do  not  propose  to."  That  leaves  the  matter  open,  and  they  can 
then  enter  into  an  agreement  or  otherwise,  as  they  see  fit. 

It  cannot  be  said  that  you  are  stopping  the  supply  of  cheap 
electrical  power  to  municipalities.  That  is  the  first  thing,  from  a 
political  point  of  view,  that  would  probably  be  said,  if  you  dis- 
allowed this  Act;  "Oh,  the  Dominion  Government  is  preventing 
municipalities  of  the  Province  of  Ontario  from  getting  cheap 
power."  But  you  are  not  doing  that.  They  can  proceed  and 
expropriate  the  lands  under  the  provisions  of  the  Public  Works 
Act,  and  pay  for  it.  Before  they  go  on  to  it,  they  get  an  order 
from  the  County  Court  judge  for  the  expropriation  of  the  land. 
An  arbitrator  is  appointed  and  he  fixes  the  price,  and  they  have 
to  pay  it.  You  are  not  stopping  anything  at  all.  You  are  simply 
putting  it  on  a  business  basis,  nothing  more  or  less.  It  cannot  be 
said  for  a  minute  that  you  are  tying  up  the  distribution  of  the 
white  coal  of  Niagara  Falls  among  the  municipalities  of  Western 
Ontario.  You  are  simply  leaving  it  in  a  position  where  every 
man's  rights  can  be  protected,  where  every  man's  rights  will  be 
looked  after  carefully,  and  that  is  all. 

It  seems  to  me  that  Mr.  Chrysler  has  gone  into  the  legal  situa- 
tion so  fully  that  it  is  not  necessary  for  me  to  talk  about  it.  I  am 
persuaded  from  all  points  of  view  that  you  can  safely,  and  with 
justice,  disallow  that  Act,  and  refer  to  the  Supreme  Court  the 
question  as  to  whether  the  Ontario  Government  can  allow  these 
parties  to  take  water  from  the  Niagara  River  for  the  develop- 


ment  of  electrical  power.  That  is  a  question  far-reaching  in  its 
effects.  The  Ontario  Government  has  heretofore  assumed  to 
own  the  land  covered  by  water  along  the  shores  of  Lake  Erie.  I 
have  obtained  scores  and  hundreds  of  grants  covered  by  water 
along  Lake  Erie  and  the  shore  of  the  Niagara  River.  It  is  a  ques- 
tion as  to  whether  or  not  those  grants  are  legal,  whether  the 
Ontario  Government  had  any  power  to  make  any  grant  of  that 
kind.  It  is  a  matter  of  considerable  importance,  which  might  be 
referred  to  the  Supreme  Court  for  decision,  but  in  the  meantime 
compel  the  Ontario  Government  to  live  up  to  the  agreemeiit  which 
they  entered  into  with  the  Electrical  Development  Company,  and 
by  which. that  company  procured  from. the  English  investor  some 
ten  million  dollars. 

Provincial  Rights  vs.   Public  Credit. 

I  do  not  desire  to  add  anything  further,  except  perhaps 
this.  There  is  a  remark  I  might  make  in  connection  with  the 
suggestion  you  made  that  the  Province  had  the  powei*  to  pass 
any  legislation  they  saw  fit  within  the  four  corners  of  Section  92 
of  the  British  North  America  Act,  but  that  it  was  a  question 
whether  they  had  the  right ;  and  you  suggested  that  the  point  that ' 
was  troubling  you  was  as  to  whether  the  Dominion  should  inter- 
fere. Now,  it  seems  to  me  that  I  might  put  it  in  this  way : 
Granted  that  the  Province  has  the  abstract  right  to  pass  any  Act, 
whatever  violence  it  may  do  to  all  our  ideias  of  what  is  right  and 
proper  and  just,  that  is  subject,  when  it  comes  to  the  question  of 
disallowance,  to  the  limitation  that  it  must  not  create  such  a  dis- 
turbance as  will  injure  the  credit  of  the  Dominion.  It  may  be  that 
the  Province  has  the  right  to  injure  any  of  its  citizens,  or  any 
foreigner  doing  business  within  its  confine's.  But  if  it  chooses 
to  go  out  and  injure  those  who  are  at  the  centre  of  the  world's 
financial  market,  and  does  so  under  such  circumstances  as  to  draw 
the  attention  of  the  whole  financial  world  to  its  action,  then  we 
submit  that  it  has  trespassed  upon  the  domain  of  the  Dominion  in 
one  sense,  although  perhaps  not  in  the  other.  That  is  to  say,  while 
their  action  may  be  intra  vires,  they  are  obviously  injuring  the 
credit  of  the  Dominion,  and  have  thus  brought  themselves  under 
the  rule  that  Provincial  legislation  which  injuriously  affects  the 

77. 


general  interests  of  Canada  shall  be  set  aside  by  the  Federal  power 
entrusted  with  the  protection  of  those  interests. 

I  beg  the  Committee  to  note  also,  what  has  been  already  dwelt 
upon  by  Mr.  Chrysler,  that  the  foreign  investor  is  well  aware  that 
one  of  the  constitutional  functions  of  the  Governor-General  in 
Council  is  to  supervise  Provincial  legislation.  He  assumes  and  is 
entitled  to  assume  that  by  supervision  is  meant,  not  the  mere 
settling  of  the  question  whether  a  Provincial  Act  is  ultra  vires  or 
not,  inasmuch  as  that  can  always  be  determined  by  the  courts ;  but 
rather  whether  the  Act  which  happens  to  be  engaging  its  attention 
is  or  is  not  objectionable  on  the  ground  of  being  contrary  to  the 
general  interest,  including  the  interest  that  all  the  Canadian  Pro- 
vinces and  all  the  Canadian  people  have  in  maintaining  the  finan- 
cial honor  of  Canada,  which,  I  should  suppose,  is  one  of  the  para- 
mount interests  of  this  and  every  other  country.  This,  I  think, 
is  what  the  British  and  foreign  investors  in  Canadian  securities 
understand  by  the  section  in  the  British  North  America  Act 
vesting  the  power  of  disallowance  in  the  Dominion  Government; 
and  it  follows  that  if  the  Dominion  should  allow  palpably  vicious 
legislation  to  become  law — legislation  injuring  the  investor  by 
injuring  the  municipality  or  other  public  body  whose  bonds  he 
holds — then  their  condemnation  would  rightfully  fall  upon  the 
Dominion  Government  no  less  than  upon  the  Province  that  was 
the  original  offender,  so  that  the  public  credit  of  Canada  would, 
if  I  may  say  so,  be  doubly  damaged.  I  think  it  has  been  shown  to 
superfluity  by  the  extracts  from  the  English  financial  press,  to 
go  no  further,  that  the  public  credit  of  the  Dominion  is  at  this 
moment  in  peril  from  the  legislation  of  Ontario;  and  I  do  not 
care  to  speculate  upon  what  might  happen  if  the  Dominion 
Government  were  to  sanction  or  endorse  that  legislation  by  allow- 
ing it  to  become  law. 

That  is  a  question  which,  I  am  sure,  will  be  most  carefully  con- 
sidered by  the  Dominion  Government.  Many  of  us  Canadians  set 
an  immense  value  upon  Provincial  Rights,  but,  after  all,  the  well- 
being  of  the  Dominion  at  large  must  be  the  supreme  consideration 
alike  for  us  and  for  those  in  authority  over  us.  Let  us  concede — 
I  for  my  part  grant  with  all  my  heart — that  the  exercise  of  Pro- 
vincial Rights  to  the  fullest  legitimate  length  countenanced  by  the 
constitution  is  essential  to  the  proper  working  of  Canadian  insti- 
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tutions.  But  in  this  case  disallowance  would  involve  no  conflict  with 
Provincial  Rights  carried  that  far,  for  it  would  simply  amount 
to  a  declaration  that  with  nations,  as  with  individuals,  "there  is 
no  legacy  so  rich  as  honesty,"  and  that  it  is  imperative  in  the 
common  interest  that  our  financial  honor  should  be  maintained 
intact  before  the  world. 

I  may  say  that  we  have  compiled  in  another  pamphlet  many  of 
the  articles  from  Canadian  and  British  financial  newspapers  deal- 
ing with  the  question  from  the  standpoint  of  the  public  credit  to 
which  reference  has  been  made  in  the  course  of  this  argument; 
for  which  I  beg  the  earnest  consideration  of  the  Committee. 


79 


r' 


TK 

227 

06C45 


j.. 


Chrysler,   Francis  Henry 

A  question  of  disallowance 


PLEASE  DO  NOT  REMOVE 
CARDS  OR  SLIPS  FROM  THIS  POCKET 


UNIVERSITY  OF  TORONTO  LIBRARY 


L 


